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is goodIt essential theto it he founded aof contract that uponvalidity every
legaland consideration.

Parol evidence aagreement,of a verbal the time of the execution ofmade at
written isthat it shall in when its terms itbecontract, lumber, by paya-paid
ble in anthe manner of thechangeto Suchmoney, payment.inadmissible
agreement havingis a for itsand be And contractcannot enforced.invalid,

signers agreementthe such verbal toconsideration release of the fromonly
in is void for want of consideration.pay lumber,

Where A. and gaveat the time certain notes for $1000,B., promissorythey
agreementmade a be inverbal the that the notes shouldwith paidpayee

and agreedin that the to release themconsideratonlumber, afterwards, payee
agreementfrom such agreementmade ato in further verbal tolumber,pay

him certain extra allegedwhich he he to on thepay interest, $1000,had pay
which he said agreementhe had that the him thetoHeld, payborrowed —
extra interest was without and void.consideration,

on anAssumpsit, account annexed to tbe The case waswrit.
committed to an items of theauditor, who allowed sundry plaintiffs'
account, to and other items. Heamounting $195.07, disallowed
also items of the toset-off,allowed several defendant’s amounting

and$80.32, the He a balance due thedisallowed rest. found
ofplaintiffs $114.75.

The fifth and sixth items theof the dis-set-off, auditorwhich
allowed, were for andcommissions in to them thepaid, regard
auditor found the itfacts, been thefollowing having agreed by

that the facts should beparties :reported
On the 17th of the and theday September, 1838, plaintiffs

defendant entered into an in thewhichagreement, writing, by
undertook to sell and deliver the all theto defendantplaintiffs

lumber of a certain that could be atmanufactureddescription
their mills for and the term of one from theduring year making

theof at certain thereincontract, named.prices
About the same and intime, of thisconsequence contract,

the to thedefendant advanced one thousand forplaintiffs dollars,
he took their sureties for all butnotes, with one hundredwhich

in theThe usual indollars. notes cash,were withpayable way,
theit at same time theinterest, agreedwasalthough verbally by
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lumber,and defendant inplaintiffs the should bethat notes paid
thethe forto theaccording aforesaid inducementcontract,

advance of the thethe indefendant, fact, pros-money by being
of a for.pect lumberthe so contractedrealizing profit upon

In the the defend-course of the the delivered toyear plaintiffs
ant theoflumber theto amount inof part payment$576.90,

theand informednotes, in the theof 1840spring plaintiffs
thedefendant ofthat to theshould not be able wholethey pay

balance indue, lumber.
The he haddefendant the thatinformedthereupon plaintiffs

thenthe so had andborrowed and wasmoney advanced, paid,
cent,interest thereon at the rate ofpaying, pertwelve per

annum; and the then that in to such por-plaintiffs agreed respect
tion as did not in the defend-tothey pay lumber, they would pay
ant thehe had it,and the use ofwhatever should forpaid pay

theconsideration for the de-only the releaseagreement being by
fendant inof the notesto saidverbalplaintiffs’ obligation pay

in the mannerlumber, before stated.
these the the toUpon facts, auditor contractconsidering pay

the theextra interest not on the disallowedbinding plaintiffs,
claim.

then theBut if the a differentcourt should entertain opinion,
the number fiveauditor found due to defendant said items,upon

cent, the sumand it for sixsix, perinterestbeing uponbeyond
of in from Decem-lumber,of the not$343.67, paidpart $1000

andber the sum1842,to of1838, 16th,17th, $68.73,April
Inin all tosame,interest on the $20.60, amounting $89.33.
bedue tothe balance thecase the auditor found plaintiffswhich

before stated.instead of$25.42, $114.75,
totransferredfacts statedthe wereThe questions arising upon

this for determination.court

Thethefor defendant.whom wasHibbard, Heywood,with
commis-asthe the sumsof to chargedagreement plaintiffs pay

thedefendant’s release of plaintiffsbecause thesions, binding,was
aalone,in ifwas,to the notes lumberfrom their obligation pay
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valid consideration. It a and andcontract,was new independent
does not come thewithin of the theauthorities citedprinciple by

counsel.plaintiffs’
There other consideration forwas that afforded byagreement,

facts found in the if not stated in :vizreport, words,
1. That the defendant the same another insums to orderpaid

to obtain the for the tofor their use. And com-money plaintiffs
him for so the thepensate to him samedoing, plaintiffs agreed pay

amount 211;back Stevens v. U.again. 3 Met.Davis, Rep.
S. Bank v. 9 Pet.Wagner, The378. representationsRep.

“made the defendant and made.” Theby were truly fairly
“contract itself Itwas made.”andfairly, honorably, equitably

“ no cloak forwas It thefor the benefit ofusury.” was solely
The defendantplaintiffs. transaction,received from thenothing

nor did the contract that he should.contemplate
2. It is evident from the case that the ofconsideration that

or atagreement, was, least in the defendant’spromise part,
trouble in the hasprocuring for the Hemoney plaintiffs.

the items in his account as this is acharged commissions. That
consideration for such agood is sustained thepromise follow­by

authorities:ing 337;v. 2Green,Willie N. H. DeForestRep.
v. 8 513;Conn.Strong, 2Hutchinson Conn.Rep. Hosmer,v.

341; Coster v. 8 299.Rep. Dilworth, TheCowen’s Rep.
defendant’s claim to recover these items is thestrengthened by
fact that he disclosed to the he thethat sumsplaintiffs paid
claimed to the of he had theperson whom Common­money.
wealth v. 5 Mass.Frost, Rep. 53.

If the defendant had obtained this for themoney plaintiffs,
the extra sum and thepaying first, had toplaintiffs agreed repay

it to andhim, this all thewas anconsideration, such agreement
have beenwould valid the cases. If he hadby preceding paid

-the of hewhom obtained itperson at the rate of but six per.
cent., and had thecharged twelve, theplaintiffs extrakeeping
six for hishimself, trouble in the and theprocuring money, plain-
tiffs had to it, thisagreed pay would have been accord-binding,

toing v. andWillie Green Coster beforeDilworth,v. cited. It
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heto thatfavor,make in hisought keptno difference except
whom heanother,of this all ofnothing amount, but it topaid

of theobtained this for the use and benefit plaintiffs;money
fact made thewhich to the theywas disclosed whenplaintiffs

these consid-to Thepromise being binding uponpromisepay.
infound theerations, are disclosed fact's report,which say bywe

or of it make it less thatalone,either them can no validupon
to all this added theis the to releasedefendant’s plain-promise
tiffs from so astheir verbal to in farlumber,obligation pay they

beshould unable to in thatpay way.
3. It a fair and on the defendant’swas transactionequitable

beneficial to the The defend-part; and soplaintiffs, designed.
it;ant took atextortion,There no nornothing. attemptwas

of the kind seem intended tonothing which laws preventusury
in transactions.money contract,If is relied on avoid atousury
it must be made out. 5McDaniels v. Ver-clearly Barnum,
mont 279.Rep.

thefor 1. The toCooper, plaintiffs. plaintiffs’ agreement pay
the interestextra usurious,was and void the of thislawsby

2;State. Rev. Stat., 190, v. 2chap. Green,Willie N. H.§
344; Morse v. 4 D. &Rep. Willson, E. 353.

The defendant’s counsel has cited andWillie v. heGreen,
therelies remarksprobably of at theupon J., closeWoodbury,

of the him. Itgiven by is there that if itopinion said, appear
that was as a onpart discount a aany paid note, as forreward

trouble,actual or aas mere ofgratuity, independent any prior
such becannot Butagreement, part recovered back. we think

that he does not this casebring that Itwithin wasexception.
ofneither a adiscount, norby way reward for actual trouble,

itnor a If thewas defendant thegratuity. borrowed money,
and at troublewas in andit, extra interest for theobtaining paid
use of it hisit, was own and thebusiness, tonothing plaintiffs,

neverwho him to do Ifrequested either. the hadplaintiffs
hired him to the and had him there-actually procure money, paid

as infor, Stevens citedv. the 3Davis, fromdefendant, Met-by
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calf’s socould not recover back the amount paid.Rep., they
theRut it is not the defendant that hepretended by procured

the knewat the the or thatofmoney request plaintiffs, plaintiffs
that he hired the until the time made the promise.theymoney,

the evi-contract,of anThe the wasloaning money independent
dence the and and everyof notes for interest, bywaswhich $1000

of contract. Evenlaw,rule thatwould answermoney always
atinbeen forthe note hadthough $1000, clapboardspayable

interestthethousand,ten dollars one thousand dollars andper
theat the timethe thenote, although clapboardswould pay

Thebecame due fifteen dollars thousand.note worthwere per
theunder eitherwere, therefore, noplaintiffs obligation, by

terms of the note or in to andlaw, lumber, consequentlypay
forbearance,there been no consideration,could have except

usuriouswas and void.which
in'the note2. The the toverbal ofagreement plaintiffs pay

made not and evidencelumber, (if any,) anywasthey binding,
executed,theto such an at the time notesagreement wereprove

crite­the the onlyinstrument in beingincompetent, writingwas
inof intention of the is a rule equityrion the And thisparties.

Elkins,as on Isaacs v.99, 102;as well Contracts,law. Chitty
67; ;414­ v.11 Dow 4 Mass.Tuttle,Vermont v.Rep. Spring

506; Cunn­Pick. Pick.Lovett, 417;11 Hanson 5Stetson,v. ­
466; v.v. 2Wardwell, Fairfield’singham Rep. Thompson

;8 theJohns. 189­ 2 If contractStarkie’s Ev. 752.Ketcham,
in lumber the thatto was not beingpay binding plaintiffs,upon

for thethe consideration weonly promise, say—
3. That there no for the Consid-was consideration promise.

to or written,eration is essential all verbalagreements, whether
if it be the and the defendantand thatproved plaintiffs gave,

28.Contracts,no the action fails.value,received onChitty
valid, the TheTo be consideration must be assumptionlegal.

inno foundationa or hasof whichsupposed damage liability,
annot consideration for a whichfact,or in is a promise uponlaw

2.on noteContracts,can be maintained. Chitty 32,action
the himselfone a mistake of acknowledged"Where lawthrough
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under an hewhich the did on wouldobligation him,law not impose
not ;be bound Mass. 449­7thereby. Tucker, Rep.Warder v.
Freeman v. 483;Mass. 4 Mass.7 v.Boynton, May Coffin, Rep.
347.

J.Eastman, A is theconsideration essential to valid­good
of allity contracts. It is the foundation allwhichupon legal

agreements and rest. a considera^undertakings goodWithout
tion a contract is a mere law,nudum not inbindingpactum,

it inhowever be andconscience, cannot be enforced. Themay
that is or theprice motive of the to formpaid, contract, goeswhich

and make the must be inup consideration, lawful,also itself or else
the contract is void. And is the doctrine,such whethergeneral
the 444;be verbal or in 2 Black.agreement Com.writing.

7;6, ;on 2 463­Comyn Contracts, Kent’s Com. Burnet v.
235; 350;4Bisco, Johns. Rann v. 7 TermHughes, Rep.

Thatcher v. 5 301;Mass. Com. Ins. Co. v.Dinsmore, Whit­
1 21;Met. Cookney, v. 7 Conn. 57.Rep. Bradley, Rep.

The items the indefendant to off-which seeks have allowed
set, are as commissions in for thecharged procuring money

; but the areplaintiffs based a verbalcharges byupon agreement
the the claimed;to amount it asplaintiffs the defend-pay being,
ant for extra interest inhim thealleges, paid by obtaining money.

It the of the auditor, that on theappears by finding 17th day
of theDecember, 1838, intoentered aparties contract,written

the sell and towhich to deliver the defend-by plaintiffs agreed
ant all the lumber of a certain could bethat manu-description
factured at thetheir mills for term of atone year, prices stipu-
lated the The this boundby parties. agreementplaintiffs by

tothemselves furnish the defendant all the lumber that theywith
;could make contracted ifto do all their andthey within power,

there breach of this contract the had his rem-was defendantany
on the same.edy

About the the defendanttime this contract executed,was
advanced to the the of for he tooksum $1000, whichplaintiffs
their notes, sureties for all but this arrange-Bywith $100.
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thement defendant had the obliga-writtenprocured plaintiffs’
tion to and had alsomake,furnish all the lumber couldthey
obtained infor most of the advanced anticipationsecurity money
of was, fact,the lumber. in areceiving The pre-paymentmoney
for the and formed anlumber, upon given, probablysecurity

theinducement the into con-for writtenenteringwith plaintiffs
thetract. and anotes,But in addition to the contractwritten

the time the notesfurther entered into at wereagreement was
dollarsthe thousandthe togiven, which wereby payplaintiffs

to be inin theirlumber, notes, terms,the paidwerealthough by
and made atverbal, beingcash. This however, wasagreement,

beno ofthe time the can lawprincplenotes given, uponwere
in Atermsenforced. The its payable money.loan was by

thetimeat havetender of the answeredanywouldmoney
the And evidencedemand and defeated a notes. parolsuit upon

the notesthe character ofof the verbal wherebyagreement,
inadmissible.be in a material entirelywould waschanged point,

interm,decided' at thisbeen discussed andThis hasquestion
the198; held,and then and appliedv. weFrench, ante, pageHoyt

made atthat anote, agreement,to a parolprinciple promissory
thecontract,of a whichthe time of the written byexecution

incould not be evi-of the are giventerms contract changed,
Theto the contract.thereto,dence the change onlyby parties

enforced thethen that could be against plain-legallyobligations
in and theircash, agree-their notes writtentiffs, were payable

be manufacturedall the lumber that could byment to furnish
the in lumber nothem. to notesThe verbal agreement pay Jiad

them.forcelegal binding upon
toBut unable manufacturethe themselvesplaintiffs, finding

the defendantto the extent of the thousand dollars, then,lumber
he had hired thethe made the fact thatfor first time, known

ofand interest thereon rate perwas at the twelvemoney, paying^
cent, inthe thatthis,annum. plaintiffs agreedper Upon

to of the thousand dollars as did notsuchrespect portion they
to the defendant he hadlumber,in wouldthey whateverpaypay

it;the use of theand should for but considera-pay onlypaid
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tion for this as the auditor the releasewas, finds,agreement by
the defendant of the theverbal to notesplaintiffs’ obligation pay
in lumber.

Inasmuch, however, this to theobligationas notes inpay
lumber was not the asand such couldbinding wasupon plaintiffs,
not be it anenforced, that couldwas consequently obligation
form no and valid consideration to contractlegal whichany they

make. The tomight then, the extra interestagreement, pay
was, thebeing consideration, stated,without firstupon principles

void; and the for the commissions, foundedcharge being upon
that isagreement, void.equally

The fact thethat to the extra interestplaintiffs agreed atpay
a and time from the ofsubsequent theindependent making notes,
does not aid the defendant, because the withoutagreement being

consideration, the timeany legal it made cannotwhen was affect
the character of the asconsideration so to it Thegive validity.
result then thatis, there bemust thejudgment against defend-
ant for the full amount found the auditor, and interest.by

Judgment the plaintiffs.for

Sprague.Stone & a. v.

An indorsement in of the officer’s name the summons left withon thepencil
whose estate inis attached mesne is not sufficient.defendant, process,

The issue in this case a in abatement,was upon plea setting
forth that the left defendant thesummons the officer whowith by
served the notand the defendant’s in-writ attached wasgoods,

same.dorsed the name and office of the officer theservingwith
It that servedthe name and office of the officer whoappeared

athe summons the back of the summonswritten withwas upon


