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pre-ofsurveyora the officehighwaysA town record stated that “took oathof
lawheld,by sufficient.scribed

vote ofsurveyors necessaryis that thehighways,a choose of it notWhen town
properlyassign particular surveyor; isthe a district to each thattown should

by thebe done selectmen.left to
by surveyor highways price of ma-action a of to of a town thean recoverIn

by repairs bridge,a hissurveyorfurnished him for of if the used bestterials
deciding necessity repairs,the introducejudgment in on of the the town cannot

necessary.jury repairstbe to shew that the were in factevidence before not
repairsIf, necessary bridge, surveyor highwaysof a a of take materialsthefor

selectmen,price thebyno had been fixed or one whofor which town of owed
tax,list, maydischargehis and the he recover of the town under thea tax on

materials,price accountingsuch unless in the town hestatute the of with
tax,discharges by shewing that ho ithimself from the received in materials

appliedhe to of the town.-which the use

of theAssumpsit, for the certain usedprice plank by plaintiff,
in June,of to a inCarroll,as a highways, repair bridgesurveyor

oftbe them.and1847, expense hauling
tooffered the records of the that heThe town showplaintiff

3,in the No. in that for thetown,districthighway surveyorwas
1847.year

the that the annual meetingIt records heldby wasappeared
of March,9th 1847.daytheon

the the of theis of ofa record doingsfollowing partThe

meeting:
“ to in saidmoderator, presideWorthleyChose Samuel

took the oath of office lawbywho, beingmeeting, present,
prescribed.”

“ who, beingofsurveyor highways,Henry PalmerChose
.the of lawby prescribed,”took officeoathpresent,

inthe received evi-beingto.objectedThe recorddefendants
in districthighway surveyorto wasshow that Palmerdence

“ does not byappearthe 1st. ItfollowingNo. for3, reasons:
sworn,or said wereWorthley Palmerbysaid reeord whom said

for districtthat said Palmer was chosen surveyornor highway
3.”No.
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The court that the record andadmissible,held that itwas was
not be chosen for athat shouldsurveyors particularnecessary

the thedistrict, the on selectmen ofdutylaw imposing defining
the and that evidencedistricts, was admissibleparolsurveyors’
to officebefore the oath of taken.show waswhom

The toselectmen’s the addresseddefendant,warrant to him as
“ 8,”of District No. was which containedSurveyor produced, a

of theof the limits district..description
introduced,Parol evidence to thatwas showtending Palmer

the of before thetook oath moderator.Worthley,surveyor
The offered evidence totending that theshowplaintiff bridge

at the time theout of were used torepairwas cover theplank
tosame. The defendants offered evidence that theshow bridge

out of and that thenot notrepair, wereplankwas tonecessary
it. The and the court heldplaintiff thatrepair objected, the

the of thewas of suchsurveyor by judgelaw necessity repairs,
unless the evidence of aand, was character to theimpeach good

the infaith and of theintegrity exercise of hissurveyor judg-
the evidence was inadmissible. Thement, defendants excepted

to the and the evidence.withdrewruling
The defendants also offered to show that the plaintiff contracted

the andone Smith for toplank, agreedwith for theallow same
tax in the district for thaton Smith’s highway and thatyear, the

insame delivered ofwere saidpursuance contract, and applied
tax;Smith’sin of and contended that thepayment ofexpense

befor not to thebridges was if theplank town,paid by surveyor
due list;had sufficient taxes his but the court ruledupon that

is tothe bound the amount of his listsurveyor inapply .labor
the road, and that materials of this kind are to beupon forpaid

the town.by
forA verdict taken thewas plaintiff, by consent, which the

setdefendants moved to aside on account of these rulings.

for the plaintiff.Cooper,

for the defendants.Burns,
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“ tookJ. record stated that theThe plaintifftownPerley,

toIt not necessarythe oath of office waslaw.”byprescribed
taken.the oathout on the the exact form in wasset record which

offor the admission evi-The verdict be set aside parolcannot
to thedence a fact established record.bywaswhich

dis-Selectmen, limit the severallaw, surveyors’annuallyby
ain their and to each warranttown, surveyortricts they give

chooseof his district. Theand a list the taxes within town may
and bynumber of think perhaps,expedient,surveyors theyany

the thus determine intoto manyhave howimplication, may power
the select-be But the statutethe shall divided.districts town by

thethe and them toare to fix the limits of districts assignmen
the to have chosenIn this case town appearseveral surveyors.

toand left it the select-number ofa certain properlysurveyors,
the anddistricts, assignthe limits of severalto establishmen

355,Stat.,Rev. chap.to the surveyors.them respective §§
surveyor of high-is orand 4. The man chosen appointedwho

theto dischargea assume andis bound under penaltyways
office,the he can some exemption.of unless plead specialduties

that the taxesto see3. He is boundStat., 35,Rev. chap. §
as-to the and bridgesto him are highwayscommitted applied

for the andhim his or to accountdistrict,to for surplus;signed
timber,to andall such plank,he is also purchaseempowered

the inas forother materials, necessary repairing highwaysare
district; it to exercise all thesebe hishis and would dutyclearly

hisorder to the roads and within districtbridgesin keeppowers
9 and 14. InStat., 55,in Rev. chap.necessary repair. §§

be to causedthe should damages bycase town compelled pay
ifin his the defectdistrict,defect of and bridgeshighwaysany

thedefault or haveneglectoccasioned his town bybywas
him for thestatute a againstover damage.remedy

is under this to makeHe bound necessaryresponsibility repairs
hisand He is to decidebridgeson roads district. obligedwithin

at his the areand own whetherperil repairs necessary.judge
not aHis in this is not ministerial. It isrespect merelyduty

thedo;he is to but lawdefined, whichthing requiredspecific
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Mm to decide for Mmselfobliges the are neces­whether repairs
and of hesary, course is made the of that question.judge

theWithin limits of the means hands,the in Mswhich law places
he is entrusted awith discretion to make such heasrepairs may
deem to be Innecessary. this matter he has but hisno guide
own he does not act under the direction of otherjudgment; any

officer. If hepublic exercises his best andjudgment faithfully
ofdiligently, within the limits his the areauthority,legal town

bound Ms acts. other ruleby shouldAny which him,subject
he claims under thewhen of the helaw repayment whichmoney

has disbursed for the to havetown, his best revisedjudgment
and in merereversed a matter of bewouldopinion, extremely

Heunreasonable. acts as the of and thetown,theagentpublic
aretown bound his done the Msacts, within ofby fairly scope

The of the court on this correct.wasauthority. ruling point
312;Seaman v. 2 Caines’ v.Patten, 7Lewis,Rep. People

Johns. If the73. defendants could have that theRep. shewn
acted in his office or the caseplaintiff wouldcorruptly,carelessly

have a different to intro­presented But declinedquestion. they
duce their evidence under the the laidcorrect rule courtwhich

and cannotdown, complain.
A receive a tax in or hecash,surveyor may may,highway

and if he itmust in andtendered, receiveperhaps, duly work
materials at the the orfixed the selectmen. Thetownprices by
case does not find that fixed for like thatwasany price plank

the un-had of Smith. it is not toIndeed,wMch easyplaintiff
derstand a in forhow could he fixed advance such materialsprice
as bemight for the of Atrequiredaccidentally bridges.repair

none fixed in tMs case for the inrate, wasany question.plank
The collector, therefore, had no to receive the inright plank

to heof the tax. In the could notpayment townaccounting
tax that he had receivedhimself from thatdischarge by shewing

it for the in the did not him to take. Iflaw authorizetown what
taxthe then theand thewas legally discharged by plank,paid

thewas to the for as cash receivedtax,townplaintiff chargeable
orcollectorand has for it Aor must account as such.by him,



318 COOS.

Palmer r. Town of Carroll.

is au-Heacannot tax withoutsurveyor- discharge payment.
itto dischargethorized to notreceive of the buttax,payment

Rep.1 Foster’sThis in Bath,without. was decided Lisbon v.
then319. If in the not discharged,this case tax of Smith was

the plankthe the forfails,of course taken defendantsground by
the tax.not purchasedwas with

the transaction withis no of fraud inThere suggestion any
ahavingthe andSmith. The toagreed buysurveyor plank,

shouldof thetax it that theagainst him, agreed price plankwas
itbuttax,thetothe tax. was boundSmithgo against pay

theandinbe in he had it money,could not Ifpaid plank. paid
thehim the for the plank,had to same moneysurveyor repaid

havenotandofidle wouldceremony repaymentpayment
casethattransaction; inof thethe substance yetchanged
sur-Thedefendants notof the apply.this wouldobjection

isthe on a of money,tax ashaving paymentveyor discharged
it. This is theas received onlyliable if he had in factprecisely

theus in lookingthe matter which warrant uponof willview
andastax legally discharged.paid

the hasdo not contend thatdefendants plaintiff anyThe
listin his hands his tax which couldreceived on theymoney

If the had him-this claim. dischargedset off against plaintiff
that he had it inthe of Smith receivedshewingself from tax by

the town,to the use of hishad been presentappliedwhichplank,
thatand In oncase,be unfounded.claim would clearly unjust

stated, he could be considered as receivedhavingthe aboveview
theto his own use cashthehis for plank by appropriatingpay

that thereceived Smith’s tax. We must understand plaintiffon
it been received infor the tax of Smith as hadhas accounted if

so he mustit,If he has not accounted for when dulymoney.
for thatcalled on purpose.

hadto decide theIt is not whether surveyor powernecessary
tax list.materials with received on hissuch moneyto purchase

that if the taxes for-otherclear were pur-It is requiredquite
he not bound to such’materials withpurchase, moneywasposes,

the materials andhad toauthority -purchaseso butreceived,
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thecharge for them under the statute. must thentown We
understand from this case that the hasplaintiff legally expended
and accounted for all his tax as the do notlist, town attempt
to theshew that he took theorcontrary; purchased plank
on account of the for under thetown law.necessary repairs
In and conscience he be andequity good is entitled to paid,
we see no technical to in thishisobjection prevent recovering
action.

on the verdict.Judgment

Titus et ux. v. Ash.

In assumpsit by wife,husband and allegedthe declaration that the wife had an
defendant,interest in her estate,deceased father’s and that the in considera-

tion that the husband acquittanceand wife an him all theirmade to of
estate,interest in her promised moneyfather’s pay them a sum of onto

demand; the evidence was an express promiseof the husband and wife.to
Held, also,joined Held,that the properlywife was that itin the action. was
no declaration,variance from though appearthe it did not on trial that the

anywife had interest in her father’s estate.

Where the statute of pleaded promiselimitations is a a toto declaration on
pay a money demand,sum of plaintiffs replyon and the that their action

evidence,years, promiseaccrued within six if an originalthe instead of to
demand,pay money promise payon a in such andshews to commodities at

defendant, variance,might thoughsuch times as be it is aconvenient to the
plaintiffs prove moneythe promise payan absolute new to the on demand.

evidence,impeached by and a wit-reputationthe a witness truth isWhere of for.
general reputationhis for truthness examined to sustain him testifies that from

that,oath, may laying asidehe would not believe him under he state further
impressions impeachedho a trial at which the wit-which received at certain

testified,ness he him under oath.would believe

quarrel party againsta and the whomhas been a between witnessWhere there
testifies, may only quarrel,that there was aparty prove not the facthe that

that it was serious and violent.but circumstances which shewthe
requires declarationspracticerule which that beforethis there is no ofIn State

testimony,contradicting his theproved purpose ofof a witness can be for the
thebe asked he made declarations.witness must himself whether

Assumpsit. that on thetheIt in declarationallegedwas


