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Patver o, Town or CARROLL.

A town record stated that a surveyor of highways “took the oath of office pre-
seribed by law ;” held, sufiicient.

When a town choose surveyors of highways, it is not necessary that the vote of
the town should assign a particular distriet to each surveyor; that is properly
left to be done by the selectmen.

In an action by a surveyor of highwaysto recover of o town the price of ma-
terials furnished by him for repairs of a bridge, if the surveyor used his best
judgnzent in deciding on the necessity of the repairs, the town cannot introduce
evidence before the jury to shew that the repairs were not in fact necessary.

If, for the necessary repairs of a bridge, a surveyor of highways take materials
for which no price had been fixed by the town or selectmen, of one who owed
a tax on his list, and discharge the tax, he may recover of the town under the
statute the price of such materials, unless in accounting with the town he
discharges himself from the tax, by shewing that he received if in materials
which he applied to the use of the town.-

Assumpstr, for the price of certain plank used by the plaintiff,
as a surveyor of highways, to repair a bridge in Carroll, in June,
1847, and fhe expense of hauling them.

The plaintiff offered the records of the town to show that he
was highway surveyor in the district No. 8, in that town, for the
year 1847.

It appeared by the records that the annual meeting was held
on the 9th day of March, 1847.

The following is @& part of the record of the doings of the
meeting !

“ (Chose Samuel Worthley moderator, to preside in said
meeting, who, being present, took the oath of office by law
prescribed.” ' -

“ Chose Henry Palmer surveyor of highways, who, being
present, took the eath of office by law prescribed.”

The defendants objeeted to the zecord being received in evi-
dence to show that Palmer was highway surveyor in district
No. 8, for the following reasons: “l1st. It does not appear by
said record by whom said Worthley or said Palmer were sworn,
nor that said Palmer was chosen highway surveyor for district
No. 8.”
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The court held that the record was admissible, and that it was
not necessary that surveyors should be chosen for a particular
district, the law imposing on the selectmen the duty of defining
the surveyors’ distriets, and that parol evidence was admissible
to show before whom the oath of office was taken.

The selectmen’s warrant to the defendant, addressed to him as
“ Surveyor of District No. 8,” was produced, which contained a
description of the limits of the district.

Parol evidence was introduced, tending to show that Palmer
took the oath of surveyor before Worthley, the moderator.

The plaintiff offered evidence tending to show that the bridge
was oub of repair at the time the plank were used to cover the
same. The defendants offered evidence to show that the bridge
was not out of repair, and that the plank were not necessary to
vepair ib. The plaintiff objected, and the court held that the
surveyor was by law the judge of the necessity of such repairs,
and, unless the evidence was of a character to impeach the good
faith and integrity of the surveyor in the exercise of his judg-
ment, the evidence was inadmissible. The defendants excepted
to the ruling and withdrew the evidence.

The defendants also offered to show that the plaintiff contracted
with one Smith for the plank, and agreed to allow for the same
on Smith’s highway tax in the district for that year, and that the
same were delivered in pursuance of said contract, and applied
in payment of Smith’s tax; and contended that the expense of
plank for bridges was not to be paid by the town, if the surveyor
had sufficient faxes due wupon his list; bub the court ruled that
the surveyor is bound to apply the amount of his list in Jabor
upon the road, and that materials of this kind are to be paid for
by the town.

A verdiet was taken for the plaintiff, by consent, which the
defendants moved to set aside on account of these rulings.

Cooper, for the plaintiff.

Burns, for the defendants.
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Prrimy, J. The town record stated that the plaintiff “ took
the oath of office preseribed by law.” It was not necessary to
set out on the record the exact form in which the oath was taken.
The verdict cannot be set aside for the admission of parol evi-
dence to a fact which was established by the record.

Selectmen, by law, annually limit the several surveyors’ dis-
tricts in their town, and they give to each surveyor a warrant
and a list of the taxes within hig district. The town may choose
any number of surveyors they think expedient, and perhaps, by
implication, may have the power thus to determine into how many
districts the town shall be divided. But by the statute the select-
men are to fix the limits of the districts and assign them fo the
several surveyors. In this case the town appear fo have chosen
a certain number of surveyors, and left it properly to the select-
men to establish the limits of the several districts, and assign
them to the respective surveyors. Rev. Stat., chap. 55, §§ 8
and 4. The man who is chosen or appointed surveyor of high-
ways is bound under a penalty to assume and discharge the
duties of the office, unless he can plead some special exemption.
Rev. Stat., chap. 85, § 8. He is bound to see that the taxes
committed to him are applied to the highways and bridges as-
signed to him for his district, or to account for the surplus; and
he is also empowered to purchase all such timber, plank, and
other materials, as are necessary for repairing the highways in
his district; and it would clearly be his duty to exercise all these
powers in order to keep the roads and bridges within his district
in necegsary repair. Rev. Stat., chap. 55, §§ 9 and 14. In
case the town should be compelled to pay damages caused by
any defect of highways and bridges in his district, if the defect
was occasioned by his default or neglect the town have by
statute a remedy over against him for the damage.

He is bound under this responsibility to make necessary repairs
on roads and bridges within his district. He is obliged to decide
and judge at his own peril whether the repairs are necessary.
His duty in this respect is not merely ministerial. It is not a
defined, specific thing which he is required to do; but the law
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obliges him to decide for himself whether the repairs are neces-
sary, and of course he is made the judge of that question.
Within the limits of the means which the law places in his hands,
he is entrusted with a discretion to make such repairs as he may
deem to be necessary. In this matter he has no guide but his
own judgment ; he does not act under the direction of any other
public officer. If he exercises his best judgment faithfully and
diligently, within the limits of his legal authority, the town ave
bound by his acts. Any other rule which should subject him,
when he claims under the law repayment of the money which he
has disbursed for the town, to have his best judgment revised
and reversed in a mere matter of opinion, would be extremely
unreasonable. He acts as the public agent of the town, and the
town are bound by his acts, fairly done within the scope of his
authority. The ruling of the court on this point was correct.
Seaman v. Patten, 2 Caines’ Rep. 812; People v. Lewts, T
Johns. Rep. 73. If the defendants could have shewn that the
plaintiff acted in his office carelessly or corruptly, the case would
have presented a different question. But they declined fo intro-
duce their evidence under the correct rule which the court laid
down, and cannot complain.

A surveyor may receive a highway tax in cash, or he may,
and perhaps, if duly tendered, he must receive it in work and
materials at the prices fixed by the town or the selectmen. The
cage does not find that any price was fixed for plank like that
which the plaintiff had of Smith. Indeed, it is not easy fo wn-
derstand how a price could be fixed in advance for such materials
as might be accidentally required for the repair of bridges. Af
any rate, none was fixed in this case for the plank in guestion.
The collector, therefore, had no right to receive the plank in
payment of the tax. In accounting fo the town he could not
discharge himself from that tax by shewing that he had received
it for the town in what the law did not authorize him to take. If
the tax was legally discharged and paid by the plank, then the
plaintiff was chargeable to the town for the tax, as cash received
by him, and has or must account for it as such. A collector or
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surveyor- cannot discharge a tax without payment. He is au-
thorized to receive payment of the tax, but not to discharge it
without. This was decided in Lisbon v. Bath, 1 Foster’s Rep.
819. If in this case the tax of Smith was not discharged, then
of course the ground taken by the defendants fails, for the plank
was not purchased with the tax.

There is no suggestion of any fraud in the transaction with
Smith. The surveyor agreed to buy the plank, and having &
tax against him, it was agreed that the price of the plank should
go against the tax. Smith was bound to pay the tax, bub it
could not be paid in plank. If he had paid it in money, and the
sarveyor had repaid to him the same money for the plank, the
idle ceremony of payment and repayment would not have
changed the substance of the transaction; yet in that case
this objection of the defendants would not apply. The sur-
veyor having discharged the tax as on a payment of money, is
liable precisely as if he had in fact received it. This is the only
view of the matter which will warrant us in looking wupon the
tax as legally paid and discharged.

The defendants do not contend that the plaintiff has any
money in his hands received on hig fax list which they could
set off against this claim. If the plaintiff had discharged him-~
self from the tax of Smith by shewing that he had received it in
plank, which had been applied to the use of the town, his present
claim would be clearly unjust and unfounded. In that case, on
the view above stated, he could be considered as having received
his pay for the plank by appropriating to his own use the cash
received on Smith’s tax. We must understand that the plaintiff
has accounted for the tax of Smith as if it had been received in
money. If he has not so accounted for it, he must when duly
called on for that purpose.

It is not necessary to decide whether the surveyor had power .
to purchase such materials with money received on his tax list.
Tt is quite clear that if the taxes were required for.other pur-
poses, he was not bound to purchase such materials with money
so received, but _had authority to .purchase the materials and
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charge the town for them under the statute. We must then
understand from this case that the plaintiff has legally expended
and accounted for all his tax list, as the town do not attempt
to shew the contrary; that he purchased or took the plank
on account of the town for necessary repairs under the law.
In equity and good conscience he is entitled fo be paid, and

we see no technical objection to prevent his recovering in this
action.

Judgment on the verdict.

Titos e wz. ». AsH.

In assumpsit by husband and wife, the declaration alleged that the wife had an
interest in her deceased father’s estate, and that the defendant, in considera-
tion that the husband and wife made an acquittance to him of all their
interest in her father’s estate, promised to pay them a sum of money on

demand ; the evidence was of an express promise to the husband and wife.

Zeld, that the wife was properly joined in the action. Held, also, that it was
no variance from the declaration, though it did not appear on trial that the
wife had any interest in her father’s estate.

Where the statute of limitations is pleaded to a declaration on a promise to
pay a sum of money on demand, and the plaintiffs reply that their action
acerned within six years, if the evidence, instead of an original promise to
pay money on demand, shews & promise to pay in such commodities and at
such times as might be convenient to the defendant, it is a variance, though
the plaintiffs prove an absolute new prowise to pay the money on demand.

. Where thexeputation of a witness for truthis impeached by evidence, and a wit-
ness examined to sustain him testifies that from his general reputation for truth
he would not believe him under oath, he may state further that, laying aside
impressions which he received at a certain trial at which the impeached wit-
ness testified, he would believe him under oath.

‘Where there has been a quarrel between & witness and the party against whom
he testifies, that party may prove not only the fact that there was a quarrel,
but the circumstances which shew that it was serious and violent.

In this State there is no rule of practice which requires that before declarations
of a witness can be proved for the purpose of contradicting his testimony, the
witness must himself be asked whether he made the declarations.

Assumpsrr, It was alleged in the declaration that on the
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