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Gibbs.v.Whittemore

thereby, and willsecuredmortgageA real estate is an incident the debtof to
conveyance by deed ordebt, anyparol withoutpass by a transfer of the

debt,to thepersonal is but an incidentwriting. mortgage propertyA of also
by mort-secured tbepass way.same A transfer the noteand will in the of

is, mortgage.agage ipsofacto, transfer of the

ofmortgage is not within the statuteagreement promissorysell a note andAn to
frauds, writing.and need innot he

“ merchandize,”Promissory goods,the terms ornotes are not embraced in wares
as used in the statute of frauds.

partya has to real estate whichagreement to transfer all the interest whichAn
will, A atfrauds. tenantas tenant at is not within the statute ofhe holds

agree-assigned, and ansuch an interest in real estate as can bewill has not
lands.righthis is not a for the sale ofto transfer contractment

Assumpsit. in theand followingThe declaration was special,
“ ofManchester, on the 30th daythat said atGibbs,: Forwords

to selland said1849, Whittemorewithagreed promisedJanuary,
the saidhe, Gibbs,to him a certainand deliver whichmortgage

andS. F. ofStanton, Nashua, givenheld one bythen against
all of histo andGoodnow,Stanton one William relinquishsaid

situ-Manchester,machine in saidin and to a certain shopclaim
Stevens;andandstreet,on Manchester owned Baldwinbyated

to benot do or causehe, Gibbs,that the said wouldalsoand
asor itscustom in said Manchester vicinity,suchdone, workany

as the saidat that time in said so Whitte-longdone shop,was
in said in considera-and Stevens should do business shop,more
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thattion the said had and theWhittemore withagreedpromised
said him theGibbs to dollars on or before exe-seventy-fivepay

Gibbs;cution of said on the one hundredof saidagreement part
dollars from the execution of saidwithin seven agreement;days

the theamount on first note described in saidbeing mortgage,
and interest on the theand balance of said withinsame, mortgage

on the offrom the execution of saidforty days agreement part
said Gibbs.

“ And the avers that he and offered towasplaintiff ready pay
theto defendant said sum of dollars on the execu-seventy-five

tion him of said on his and toby giveagreement part, security
for the of sum of one hundred dollárs and interestsaidpayment

stated;on said andthe above also thenote, within seven days
thebalance of abovesaid mentioned.mortgage fortywithin days

Yet the said defendant refused to his asperform agreement
aforesaid.”

The offered evidence to sustain his dec-plaintiff tendingparol
laration. It that the defendant and Stanton inappeared were

of the mentioned in the declaration, onpossession shop carrying
business as under amachinists, verbal thewith ownersagreement
that the asas both couldthey might occupy premises long parties

at a rent of a and this all the interest theagree, wasyear,$200
defendant had in the The defendant held a note againstshop.

on about secured aStanton, due, mortgagewhich were by$500
of the thein and this note and aremachinery shop; mortgage
the same in thementioned declaration.

The defendant that the contract the stat-objected was within
ute of frauds. the for theThe assessedjury damages non-per-
formance of the at A verdict for that sumagreement was$75.

is betaken, to orconsent, entered,which theby judgmentupon
theis to be rendered for as thedefendant,judgment superior

court direct.may

Morrison for the defendant. contend that theFitch, We§
contract is the ofon this founded statuteaction withinwhich was
frauds.
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“The words, thegoods, merchandize,” statute,wares and of
are broad to in factenough notes,embrace and everypromissory

of is tovariety The intention of the actpersonal property. pre­
vent fraud and to ofand classperjury; exempt any personal

itsfrom that toclass,as to defeatproperty be,wouldoperation,
;the of the 20 9­Tisdale v. Pick.objnct Harris, Rep.law.

Baldwin ; Forest,v. 3 15Williams, Met. 365­ North v.Rep.
Conn. 400.Rep.

The of thecase that the for theshows contract not salewas
note theand but the tointentionmortgage prop-wasonly, pass

in theand also theerty mortgaged, defendant’s right shop.

C. the A contract to transferClarke, for plaintiff.W parol
thea is notcertificate of the of a tract of land withinentry

Greer,staute 275.of frauds. Reed v. 5 Hammond’s Rep.Mc­

nota to the is withinland,So forpromise pay improvements upon
the Benedict v.statute of isfrauds, writing.and valid without

remove a11 Johns. 145. And an toBeebe, agreementRep.
notwidth,and a road to is anfence, agreementits originalopen

an interest in lands.concerning
In athis State license or exercised landto be uponprivilege

is not the statute of and befrauds,within withoutgrantedmay
a contract in N. H.v. 7writing. Woodbury Parshley, Rep.

another’s237. And a license to build and maintain a onbridge
inland be and an interest landis notproved bymay parol,

11 N. H.the statute. Bragg,within v.Ameriscoggin Bridge
102.Rep.

this contract notthink that wasThese authorities we show
the statute of frauds.within

thethat the are notTo the note and withinpoint mortgage
“ merchan­the theof words of waresstatute, goods, andscope

141;&cite 3 Davison’sdize,” Mitchell, Rep.Humble v.we Perry
207; 327.2 B. &. Ald.Proud,& Ellis11 Hornblower v.Adolph ­

butus, theysome cases in Massachusetts againstThere are
thethe think also againstare against decisions, andEnglish we

of this State.law
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is foundedthis actionJ. The contract whichEastman, upon
consideration, agreedfor aas The defendant, goodis follows:

secured ahand,of bya noteand to theto sell deliver plaintiff
theManchester, togetherin withof in amortgage machinery shop

all his claim tothe; to to plaintiffand relinquishmortgage also
in Manchestercustom; and not to do workfurther,the anyshop

as thein the so longas then doneor such shop,wasvicinity,
is thethere. Suchbusinessone Stevens should doplaintiff and

substance of the agreement.
theandevidence, objectionThe contract was parolproved by

been inthat writing,the it is it should haverecovery uponto
frauds,the ofisand within statute

been toto have obtainofThe the appearsobject agreement
thefor ofthe and purpose carryingmachinery,possession shopof

thefrom de-in Manchesterbn business competitionwithout
of contractfendant. And the most the wouldpartimportant

theseem to be the of mortgage.transfer
of authorities nota train to beState,It is settled in this by

isreal estate a incident tothat a of meremortgagequestioned,
the isthe of which that amortgage given;the debt for security

;the that afacto, transfersdebt, mortgagetransfer of the ipso
deed ortransfer is and that assignment by writinggood,parol an

;5 H. 420­N.v. Mendum, Rep.is not Southerinnecessary.
; Daniels,Ellison 11 N.Ellison, 9 N. H. 69­ v.v. Rep.Glass

H.; 13 N. 247.H. Rep.274­ v.Rigney Lovejoy,Rep.
“J.,C. areRichardson, WeMendum, says,Southerin v.In

inis viewed some re-thethat in subjectaware Massachusetts
held that theit is there in-and thatin a different light,spects

of theassignmentcannot be assigned byterest of a mortgagee an
the ofstatutethe casebecause is withindebt writing,without

in thethethe of mortgageefrauds; rightbut in Statethis
tender oforunder our statute payment,byis extinguishedland

are ofAnd we opinionbroken.after conditionevenpayment,
thein all cases withthat mortgagee passesthe theinterest of

it isthe of becausethat it is frauds,debt, and within statutenot
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of thehas noa mere incident to the valuedebt, independent
the debt.debt, and cannot be fromseparated

cannot higherA anyofmortgage possesspersonal property
in andof the saleor formgreatervalidity, require any solemnity
isthan of estate. It buttransfer, securitydoes a realmortgage
the notethe and the whichdebt,for to withpass assignee,may

mannertheit and in samesecures, parol agreement delivery,by
a of real An of the mortgageas estate. assignmentmortgage

theofthe debt then the deliveryIfnothing.without passes
anandin in this case transfer the mortgage,note wouldquestion

in is not the seems narrowedassignment writing pointnecessary,
theto a note withinto Is an sellthis,down agreement promissory

tonote beof frauds ? In other is awords, promissorystatute
or merchandize,the head of eitherclassed under waresgoods,

of the that anfrauds,the statute of so agreementmeaningwithin
besame must in ?sell the writingto

are de-discover,far been to there but fewSo as have ablewe
this andbear question,be found which uponcisions to directly

note isunison each other. Athose are not in with promissory
in the andnor commonmerchandize, ordinaryneither waresgoods,

It them a broad andof those terms. is only by givingsense
notes hand canthat bills of and ofunusual signification, exchange

notincluded; are inclined tobe and such a wesignification
is for thethink there no occasion con-extendingWeadopt.

theto matters which are not wellso as include withinstruction
statute;the the defence that theof andunderstood meaning

note the statute,to sell the and wasmortgage withinagreement
avail.cannot

in the contract are notThe other matters embraced particularly
the thatNo made in to partrelied allusion argumentwasupon.

to on thethe related to the forbearance carryof agreement which
Manchester; and in it canbusiness in discern whichwe nothing

thebe affected statute.by
the defendant had in the itto the interest wasAs which shop,

be He a mere tenant atsuch as could assigned. was onlynot
the of a tenant is not a matter of bar-and atinterestwill, will
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Company.Dunklee v. The Wilton Kailroad

and or asale and transfer thegain givewillassignment; purchaser
no that he can hold. The then, to theright argument, relinquish
claim to notthe was a contract for the sale of andlandsshop was
not the ofstatute frauds.within

■on theJudgment verdict.

Company.Dunklee v. The RailroadWilton

are heDeeds to construed with rightfulreference to the actual state of the
property at the time of their execution.

Property conveyed, passes, with it,all the rightfully belongingincidents to at the
conveyance.time of the

Property conveyancereserved ain existingretains all its incidents.
Property conveyed, passes, subject existingto all easements which are apparent,

and naturallywhich result land,thefrom relative situation of the and from
nature,the mills, &c.,construction and buildings,intended use of as they are
usually enjoyed.then

“case water,In the of easements runningconnected with if the owner of two
estates, apparent easement,between which there exist the marks an disposeof
of one of the estates his conveyance containingwithout any stipulation or

easement,reservation the exist, activelyrelative to it continues to passively,or
sold,in favor uponof the estate or that estate.”

conveyed,land is boundingIf described as on water-course,an artificial such
regarded,be as parties,water-course will between those as a natural stream.

estate,Nothing which,partwhich constitutes an parties,of or as between the is
regarded an subject,to be as incident to which the isestate can be considered

"as an incumbrance.

Case. The first count that thealleged the-plaintiff was owner
of a andsaw-mill on a certain rivulet orappurtenances, stream
in Merrimack, and had a to the free course of theright inwater

stream, obstruction;said andto from said that themill, without
the 2d ofdefendants,-on October, 1848, stonesearth,by placing

and an embankment across said so obstructed im-andstream,
32vol. xxiv.


