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being in-upthe in the writ asprincipalWhere trustee and defendant were set
&c.,at,form,State, thatpleadedhabitants of this and the trustee in the usual

&c., &e., ahands, plaintiff trialany money,-he had not in his and the elected
&e.,by jury, money,” asthe and tendered an issue “that the said trustee had

declaration;plaintiff’sset that the trastee wasforth in the it was held not
defence, not,thereby precluded right provingthe in his that he was atfrom of

State,action,the commencement of the an inhabitant of this and was not
principal upon promise performedindebted to the defendant a contract or to be

within this State.

process attachment,In the foreign partiesof where the are inhabitantsnone of
State,this party chargeableof the as is as the debtorsummoned trustee not

defendant,principal promise, performedthe a beuponof unless contract or to
within this State.

of of tbeReview an action granted by superiorassumpsit,
ren-court on of tbe trustee, against judgmentwhom waspetition

dered on default in tbe action.original
inTbe defendant tbe described tbeand trustee wereprincipal

and N. and theSalem, H.,of review as ofwrit writoriginal
as of Mass.Lawrence,plaintiff

datedreturned tbe waswrit,Tbe officer on whichoriginal Sep-
1848, hetbe 15th of at-tember that on15,1848, September,

“ tbetbe of tbe atdefendant,tached &c., by leaving“money,”
usual of Thomas a true andlast and of abodeplace Fittspatrick,

of this and the defendant,attested also summonedwrit,”copy
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atby Ms and usual a true and attestedleaving last of abodeplace
of thecopy writ.

At tMs term the trustee andin the usual theform,pleaded
“elected a trialplaintiff tendered an issue thathaving by jury,

the said had as forth in the&c., setFittspatriek money,” plain-
tiff’s declaration.

The his claimed the trusteeplaintiff, thatby specification, was
indebted to the defendant for the and labor of the defend-work
ant, and of his hands and done the ofhorses, in month July,
August September, 1848, 1125,00, gaveand in the sum of and
credit for §44,00.

On thetrial, evidence of the tended to that oneplaintiff show
Burke had a contract in for to be done in1848, Sa-July, work
lem, N. on theH., Manchester and Railroad: ThatLawrence

and other men then inThompson were the of Burke,employment
and that in that month took aFittspatriek of Burke on thejob

androad, continued the begun Burke,work by employing Thomp-
son and other hands as had been beforethey Burke,employed by
and that continued toThompson in tMswork for the trusteeway
until 6,1848.September

The trustee introduced evidence to thatshow abouttending
the same 6th of the contract himbetween and BurkeSeptember,

; that Burkewas assumed thegiven up of all the lia-payment
bilities contracted the trustee in the and andby work, paid

them.discharged
It that in 1848 resided inappeared Charlestown,Thompson

andMass., in that to Salem to thison roadJuly year went work
for hisBurke, at and at aleaving Charlestown,family boarding

house in Salem: to the 6th ofprivate That previous September
rail-,he to aand Mmself to onConnecticut,went workengaged

State;road in that and on the 6th ofSalem,came back to Sep-
tember of leftand on the 10ththere,workstopped September

remainedSalem and this and to andState, Connecticut,went
there months.several

It also that the trustee had resided for twenty-sixappeared
in Mass.:the andtrial, resides, Boston,years preceding now
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that his he was in road,Salem on the saidfamily, while engaged
resided in Boston: that he home to Boston on Sundays,went
and boarded at a house theSalem;in that toprivate previous
10th of he contract Burke1848, hisSeptember, gave withup
and returned to and hasBoston, never since residence,had any

or in this State.permanent temporary,
The court directed a verdict for the thetrustee, plaintiffwhich

to aside.moved set

for the trustee.Marston,
1. The trustee be­trustee,not liable to be summoned aswas

he not a resident thecause and notState,was within was per­
amenable to the of the court. v.sonally jurisdiction Ray

Trus. 3 Pick. 302;Underwood Hart v. Trus.Anthony &
445; 564;315 Pick. v. Met. Cush­Trus.,PennyDanforth &

2, 316.Process,Trustee chap.ing’s §
no of this action be­whatever,2. The court have jurisdiction

at time the the neither of thewrit,the of service ofcause, alleged
to the action had orresidence, otherwise,any temporaryparties-

TingelyNew-Hampshire.ofthe State v. Bateman & Trus.in
343.Mass.10

form of be the court3. pleading may adopted,Whatever will
the trustee it the record ofeitherwhendischarge appears, by

the thethe admission of or verdict of thethe court or parties,
not resident the andState,that he a notwas waswithinjury,

itstoamenable jurisdiction.
in the hands of a trustee to considered4. Effects are be as

the as a in rem. There canand nolocal, process proceeding
attachment of the of themore be an property beyond jurisdiction

means of the trustee than thecourt, byby process, ordinary
mode of attachment. v. andBateman, v.Tingely Danforth

before cited.Penny,

thefor The trustee in theTuele, cannot,plaintiff.Stiekney f
thestate of himself of the defence thatavailpresent pleadings,
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theat of the ofservice writ he not a resident thiswas State..
He has it hisbywaived plea.

the trustee theour lawThough process by goes against prin­
defendant and trustee in action,the same arecipal yet they

considered and treated the court distinctas and ac­separateby
as as iftions, much so and severalbrought whereseparately;

trustees are in the same it assummoned is consideredaction,
each trustee. v. 14 N. H.Olcock,separate against Ingraham

therefore,243. same in toTheRep. principle, regard pleading,
should be to trustees as are to actionsappliedapplied against

defendants.principal
The defendant and aretrustee in thedescribedprincipal orig-

inal and of as ofwrit N.Salem,writ review H. No exception,
therefore, the face of theappears upon papers.

The elected to the as theplaintiff totry question trustee by
the and the trusteejury, that he had not at the oftimepleaded
the service of the andwrit, has not since had in his hands, any

chattels, or ofmoney, goods, credits therights defendant,principal
and thereof himself on trial. heHe that had input hisreplied
hands of&c., themoney, defendant, and the trusteeprincipal

that issue.joined
contendNow we that the trustee cannot under this plea prove,

in defence of the he a residentthat not of the Stateaction, was
timeat the the action incommenced. thisBywas putting plea

court;the of theto the he submits himself tomerits, jurisdiction
admits himself a resident of the State for the of thishe purpose

and ontrial, defence he have themightwaives whichany ground
outhe resided of thethat State.

the issue thisis the in case ? ItquestionWhat presented by
the trustee had in his of the&c.,handsis, any money,whether

not thedefendant. that he a resident inProving wasprincipal
not thehas no to that he indebted toState wastendency show
135.Process,defendant. See TrusteeCushing’s

inLowell,J. is an inhabitant of Mas-The plaintiffWoods,

is so in theand describedsachusetts, writ.
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the the trus-Thompson, anddefendant,principal Fittspatrick,
aretee, Indescribed as in thisSalem,residents of State. point

of fact, for thatthe and atwrit,before the service ofmany years
time, the ofwas an and resident of cityinhabitantFittspatrick

in the dateBoston, and toMassachusetts. at priorThompson,
of the also,service of this an inhabitant of Bostonprocess, was
but at that Con-was time resident in the ofStatetemporarily
necticut.

No one of inthe ever domiciled this State.wasparties
This case tried the the court directed a ver-being by jury,

dict in favor of the trustee.
The the correct-for decision arises toquestion upon exception

ness of that ruling.
The at the that it erroneouscontendedplaintiff argument was

and inasmuch as defendant and trusteeunwarranted, the principal
;set andthe as inhabitants of this Statewere writup by being

hadthe trustee in that he nosubstancehaving pleaded only
hasin his hands&c., &c.,andgoods, therebymoney, possession,

de-and is from the ofwaived, precluded relying upon ground
that the of thistrustee is not an inhabitant State.fence

thatsettled in this State in otherIt is and jurisdictions,well
trusteein action are reference to theconsidered,choses withmere

the thenot as of trusteelocal;as and personfollowingprocess,
the Lon­he be custom offound.transiently Bywherever may

and athe be a thedon, must man resident withingarnishee city;
thethe attachableout of is notdebt withinarising jurisdiction

;3the 23­in of attachment. Lev. Showerforeigncity, process
it10 346,In Bateman Mass.Trustee,10. v. Rep.Tingely &

“that trustee is like asaid, The of asummoning processis
to an­A in is and maderem. chose action arrestedin thereby

thethe debt the entitledof The byprincipal. personswer
thethusor the trustee is summoned bycontract of supposedduty

be con­this of effects. toare, however,of Thesearrest species
the residencelocal,for this as and as atremainingsidered purpose

and his rightsthe debtor or entrusted for theof principal,person
the debtor to.not to be asin this are considered followingrespect
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behe to there takenany beplace found,where may transiently
at the will of a third awithin where neitherperson, jurisdiction
the creditor doctrine isoriginal nor debtor resides.” This ap­

in the 3proved Underwood,of the court in Pick.v.opinion Ray
302; and it is andRep. most establishedrecognizeddistinctly

in Jones v. 6 H. It is inWinchester, N. 497. said thatRep.
“case that if the found beall shall be to inhabitants ofparties

another inthe trustee cannot be this unlessState, charged suit,
he had the in hands thisof his in State at thegoods principal
time the served or contractedhim,writ was had toupon pay

or the atdeliver to somemoney goods particularprincipal place
within this It theState.” at trial that none of theappeared

to the at the ofaction date the service of thisparties were pro­
cess or ofinhabitants residents this State. It is true that the
trustee and debtor are described asprincipal inhabitants ofbeing
this State at the date writ,of the but that notis decisive of the
fact, and cannot conclude the thatparty upon point.

It is that if such to be the anplain, result,were intentional or
accidental of the ofresidence a trusteedescription con-would

him from the truth in that inclusively hisestop showing respect,
defence. But the so. theBesides,is not in nocase,law present
such taken the theat trial to evidenceobjection was offered by
the defendant in this behalf. the not restMoreover, doesruling

the of the residence of thesimply upon ground foreign trustee,
but also the hethat no debt toupon strong orground owed duty
the to be or here.principal paid performed

issueThe in this case not the maketo thepreclude rightwill
defence relied The issue in a case like the is notupon. present

the trustee has or credits of thewhether goods,merely money
indebtor his but he has them inhands, whether hisprincipal

hehands under such circumstances that is answerable for them,
this hewithin where is summoned.jurisdiction,

The an the trustee for a chose inis topresent attempt charge
which is in the as local in reference to thisaction, regardedlaw

action. The to be reached isindebtedness betweenattempted
resident in other never been dom-parties who havejurisdictions,
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idled in thewithin and to beState, dischargedthis payable,
in actiona choseforeign But it is settled thatwelljurisdiction.

is likenot reached the trustee under circumstancesby process,
the It and wherepresent. is as a situs localityregarded having
the thisenforcedresides. The cannot be withinparty payment

a residingof a debt due from debtorjurisdiction, thisby process,
inin A choseanother inand thatState, payable jurisdiction.

in toaction, uponreference the stands preciselyforeign process,
thethe infounddebtor,same of theas chattelsground principal

in an-himof the located and deliverablepossession trustee, by
inother choseState. for theThe trustee is no more answerable

thataction, in the for the goodsthanpayable foreign jurisdiction,
theare oflocated the servicethere. No lien is created by

local.areeither.process equallyBoth classes ofupon property
eitherTo toa of referencethe contract incompel performance

theclass of that ofin a from stip-differentjurisdictionproperty,
ulated of thea creditorwould be to principalallowperformance,

itsin from legaldebtor to enforce a contract a manner different
effect, and from the of theagreement parties.

the courtare,We of the oftherefore, that rulingopinion
thatand therecorrect,a verdict for thedirecting trustee, was

must be
verdict.on theJudgment


