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Sheafe v. Sheafe.

The term as used in the constitution and statute of this meansalimony, State,
that aor allowance which is made to wife a divorce fromonly provision upon

the bonds of matrimony.

Under sec. a grantedRev. this court after divorce is148,13, Stat.,chap. may,
the oflibel the make a decree in offor favor the wifehusband,upon alimony

thoughout of the of the even ofthe decree divorce beproperty husband,
against the wife.

In considering a for a in theafter divorce favor of husband,petition alimony,
the usedcourt reexamine the evidence the theof divorce,may upon question

tending chargesand also evidence to refute the in the libel.

Petition for At tbe December term this court,ofalimony.
a tbedecree bonds of1849, dissolvingwas passed matrimony

libellant,H. tbe and bisSbeafe,between William Ebodawife
tbe libellee and tbe crimeSbeafe, for ofpresent petitioner, alleged

At tbe next term after tbe divorce tbewasadultery. decreed,
made this forpetitioner application alimony.

In of tbe sbe introduced evidencesupport' application, showing
that ber counsel bad tbe andmisapprehended weight sufficiency

badof the libellant’s and to furnish evi-neglectedtestimony,
in tbedence defence of set in tbe belibel, becausecharges up

abelieved that divorce could- not be decreed tbe evidenceupon
tbe libellant.produced by

Her evidence further ofshowed conduct ongross impropriety
tbe tbe libellant tbeof towards inpart libellee, toendeavoring

divorce;ensnare ber and causes of andprocure tended toalso
that sbe be innocent of tbemightshow charges preferred against

ber; and that tbe libellantfurther, himself bemight perhaps
of tbe crime ofguilty adultery.
all tbeHad of evidence been laid before tbepetitioner’s court,

anterior to tbe of tbe decree, it ispassing that aprobablevery
divorce notwould have been granted.

that tbeTbe evidence also showed bad no means ofpetitioner
but ber and that tbelabor,own libellant an annualbadsupport
of toincome from four six hundred dollars, derived fromchiefly

inheld trust for him in Massachusetts.property
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no collusionThe the that there wasevidence satisfied court
thebetween parties.

for theandSackett, Christie,) pe-whom Stickneywere(with
to the courttitioner. contend that the evidence presentedWe

beforeandago, longestablishes the fact that seven or eight years
aseekinghe Sheafedivorce,had cause of washepretends any

1844,as finding,the Aswife, earlydivorce from his petitioner.
henot be divorced,that he couldcounsel,consultation withupon

the in-their connection withoutto his to dissolvewifeproposed
oftheand her atervention of the court, writing, impórtgave

and arequestedagain marry,which that either mightwas party
This antecedent de-she refused.similar from her, whichpaper

the transaction.termination to a divorce wholeexplainsprocure
a cause forof manufacturingSheafe had been for a series years

' the effect of hisdivorce. Sheafe’s counsel misconceivedIf Mrs.
induced toandevidence, did;as therebywerethey assuredly

in andBoston,omit on her side, which wastaking testimony
beit too latewhich would have been expensive procuring, may

to ali-the but she should not be ofquestion divorce, deprived
after has furnished that she is an andshe evidence injuredmony

an innocent woman.probably
is the ofAll the makingevidence consistent with planperfectly

real,for inconsistent withdivorce,a cause a but entirely any
Mrs. Sheafe is entitled toon the ofhonest Sheafe.purpose part

fact herthe thather conduct examined in connection withhave
a anddivorce,for a forhusband was pretextavowedly seeking

itIf aninfive this view. werewas withyears plotting object
contend,shouldsubmitted,the evidence weon nowopen question
to havenoconfidence, that wasadultery provedundoubtingwith
under-Mrs. Sheafe. And weon the ofbeen committed part

the that ex-divorce, wenotstand, question maywethough may
of thisinthe conduct of the petition.parties supportplain

blame,is notSheafethe think that Mrs. withoutIf court shall
Herthat she is not provocation.see greatwithoutwillthey

to,with persuadeher attemptedhusband has treated cruelty;
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;her to commit offered her to still headultery money whilekeep
;obtained a divorce offered to release her from ob-her marriage

; and beenhas forligations to obtain circum-layingyears plans
stantial evidence her. At her,last he succeedsagainst against

world,and her the inthrows advanced desti-in utterupon life,
he a handsometution, while income.enjoys

Mrs. Sheafe is and the fac-destitute, has to inentirely work
for her She has been at inlargetory support. defendingexpense

herself the ofagainst her and inpersecutions husband, prose-
thiscuting application.

whom was for Win. H. Sheafe.Hatch, (with Emery,') Upon
the the tostatute court make a decree ofauthorizing alimony,
this thecourt have as we understand the thatresolved, law,

or itof the of be restored to her,wife part may thoughproperty
theshe be the but do not thatwe understandguilty party;

court ever decided that the of the afterhave husband,property
be taken him the offrom for benefit adivorce, may guilty

wife.
thecontend, therefore, that is insufficientWe petition upon

there no theface,its thatallegationbeing petitioner brought any
Itwhatever to her late husband. the intentionwas notproperty

it thestatute,of the nor is consistent with that husbandjustice,
ofshould be out his estate thecharged own with of asupport

has been a decree thiswoman declared ofconclusively bywho
court to be an adulteress. a doctrineSuch awould asoperate

for crime.reward
inThe the notareallegationstwo principal petition supported

the It is not theevidence. shown that isby petitioner poor;
and it is not nor is it the that Mr.shown, fact, Sheafe is a man

Mr.this,of estate. The then is can Sheafe belarge question
of theor income for hisdeprivedlawfully justly necessary sup-

theand that of his for benefit of such a asport family, woman
claimmakes this ?

The theof solicitor for theargument has severalpetitioner
Itand containsfatal defects. arestatementsimportant which
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intoIt to dis­bring againby any proof. attemptsunsupported
divorce,the merits of the decree of which hasoriginalcussion

toattempttime disturbin for some withoutacquiesced anybeen
itthe eoixrt think toa If properit or to x'e-hearing.procure

desires to refer tomatter,that the defendantreexamine only
case Butused in the weoriginally.the numerous depositions

the the is final. Bestthat the court oninsist judgment subjectof
; 103,of & 68­ Coke Litt. a.Fact,on LawPresumptions

anit can bereexamination,If to allowed only uponsubject
a the Its meritsfor case.originalofre-hearingapplication

this of thebe in Ifcannot called positionquestion collaterally.
so thatdefendant and he has relied itsound, confidentlyis upon

on the the of thehe has taken no evidence mass testimonypoint,
becomes and inadmissible. Thesethe irrelevantpetitionerby

are full of and willcontradictions whichdepositions discrepancies,
if are but in the defendant’sobserved, read,be which,they

it is not to out.necessary pointjudgment,
tenor of the for the consists inThe whole ax’gument petitioner
that Mr. Sheafe was for a divorceyears seekingthe allegation

ishis This not the as thewife. byfrom supported testimony,
itssee upon perusal.court will

interm as used theJ. The constitutionEastman, alimony,
State, means that orof this provision allowanceand statute

to from the bonds of matri­a a divorceis made wife uponwhich
ascases,embrace other classes of is some­It does notmony.
Parsonsin the Parsons v.the facttimes English practice.

309.H. Rep.9 N.& al.,
isall causes divorce and todecision of of givenThe alimony

constitution; and the thethe statute regulatingthis court by
the mostconfers the courtmatter ample powers.uponwhole

76;H., Stat.,Rev. 148.2,of N. chap.partConstitution §
to thethesection of statute which applies particularlyThe

“ decree of orus is as : nullitybefore follows anyUponquestion
or of herthe restore to the allcourt wifedivorce, may any part

to her suchhereditaments, andtenements and may assignlands,
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of thepart real and estate her or order himhusband,ofpersonal
to such sum ofpay as be deemed andmoney, may just expedi­
ent; and the oathhusband to disclose under themay compel
situation of said decreeand before or after suchproperty, may
make such orders and use as besuch toprocess necessarymay

the same into and ofcarry full to the theeffect, protect rights
wife.” Rev. Stat., 13.148,chap. §

Several other besections are to found in the same chapter,
itthat the theshowing intention of that thewas Legislature

court should exercise a broad discretion in relation to thevery
whole that should, as in the actwas ofsubject; they expressed

“do1791, and circum-what think allthey may just reasonable,
stances considered.”duly

It is that it the intentionevident, too, of legislaturewas .the
that the court should not be strict rules of evidencebygoverned
or Hence in the ninth section it ispractice. provided that,
“ thefor the admission ofupon divorce,any hearing marriage,

the is instituted,the re-by against whomparty process general
the fact of or other circumstantialcohabitation, orpute, any

evidence from the bepresumptive inferred,marriagewhich may
shall be theevidence for consideration of the court.”competent

It is inconceded the that this court have, virtueargument by
of the section,thirteenth made orders to the wife herrestoring
own to the husband the evenbroughtproperty by marriage,

shewhere is the theand decree of divorce' isguilty party against
her. And this thinkwe to be correct. It notis tooentirely
much, to that there are those intoenter thewho wouldsuppose

relation the ofmarriage with themselvesviewsolely possessing
wives;of the of andtheir sacrificewho wouldproperty readily

their ifvirtue, so could break thedoing they upby marriage
and at the ofcontract, same time retain the whichproperty they

had Nor it much to thatis too agained possession. suppose
the victim an artful andbecome ofmightweak-minded woman

in a thathusband; and such it bewouldunprincipled yet way
him in fall.to evidence herany implicatingimpossible produce

theTo cast such destitute be doinga uponwoman world would
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thethe the time beand at samegrossest rewardinginjustice,
most infamous iniquity.

But the in their discre-if this section of the statute courtby
tion the or herthe to to all ofanyhave restorepower partwife

itdecree cannot be doubtedlands, her,a of divorce againstupon
section,that tothe of thehave, also, powerthey by language

hersuch the real and estate ofto her ofassign part personal
beorder him such sum of ashusband, or to money maypay

deemed theand And from an examination ofexpedient.just
think such should thewhole that be construction putwechapter,

section; thethe that it court thehaveupon and,by power, upon
a theshown,case should to out ofawardproper wifealimony

of thethe theeven decree ofhusband, divorceproperty though
is theagainst wife.

thatthink, also,We a case is here made out. An ex-proper
theamination of evidence satisfies us that the libellant is not to

be much in thiswith favorregarded We hadcontroversy. some
first,at whether would consider thehesitancy we evidence tending

libel;refute truthto the of the in butthecharges exam-upon
several sections of the theining chapter andupon subject, finding

it stated in the last section that the court, upon proper applica-
tion and notice to the adverse revise andparty, may anymodify
order made such and make suchcourt, asby new ordersmay

be think it bewe considered. Ifmay necessary may the orders
be therevised, evidence bemay re-considered.may

This has been settled in otherquestion similarly jurisdictions,
are athat in matteralthough we aware of statutory regulation,

authorities are not much reliedto be A slightupon. discrep­
in the cause a markedancy differencephraseology may in the

decision. The to referauthorities, however, we Fulkare,which
561;v. 8Fulk, Blackford’s Peirce v. 6 B. Mon­Peirce,Rep.

;roe’s 496­ v. 2Morse,Rep. 72;Wren Gilman’s andRep.
Bascom v. 632.Bascom, Wright’s Rep.

Our that theis, of theopinion, therefore, prayer petition
should be The amount bethat shallgranted. awarded we will

is'consider. It stated that the the inof libellant isproperty
xxiv.VOL. 37
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That cannot be reached any processMassachusetts. directly by
of thecourt;this an in favorfrom but execution petitioner may

ofabe the of tofoundation what-proceedings compel payment
think to make.ever may properaward we

Petition granted.

Burnham & v.ux. Porter.

report, signed by appointed by judgeA three five theout of a committee of of
1805, dower,probate assign acceptingjudgein to and a decree of the that

dowei",report, assignment nothing reporta thethoughconstitute valid of in
or on the that the members of acted.record shew other two the committee

anbeing age, having undividedentry,The demandant in a writ of under and
demanded, guardianher a salepresentshare in with when of thethe land was

made, tenantbythe defendant the other inwarranty,whole land was with to
common; purchase moneythe should beand in consideration that a share of

her,a he toapplied by tenant in debt which owedthe other common towards
verbally convey made no con-promised to her share to the defendant. She

; Held,herveyance age, convey.after she became declared intention tobut of
in theestoppedthat she to claim her share land.was not

captionprinted depositions had a theA blank for the of certificate of oath of
down,signed magistrate,prefaced, byto be the and onthe witness lower the

page, magistrate signedThe his nameseparatea certificate of costs.same to
costs, Held,but not certificate of the thatthe certificate of to the oath. there

the witness.was no sufficient certificate to the oath of
also,Held, oath,magistrate’s signing certificatethat the the of the with leave of
court, deposition trial,readthe after the had been on would not make the

competent.evidence received

datedEntry, 21,oe 1849. TheAugustWrit plaintiffs
of landdemanded one undivided eleventh of inapart piece

set off toChester, Hall, ofAbigailwhich was widow Benjamin
as in theher lands of herHall, said husband.dower

nul disseisin.Plea,
It died inthat Hall seized of a farmappeared Benjamin


