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where horses are let on the hirerillegally Sunday, might
with perfect retain or sell them. This toimpunity appears
us to be the of a settledwellpushing application principle
to an and not norunnecessary requiredextravagant length,

thewarranted current Weof theby authorities.general
ofare that the correct,instructions of theopinion court were

thereand that must be verdict.on thejudgment
We do not understand that this decision in-we are by

the rule thatfringing upon no action can be maintained on
a contract made in violation law;of we mean to leave that

untouched; but are of that it doesprinciple wholly opinion
not reach to this case.

Foss & v.A. Strafford.

general rule,aAs exceptions waived,will be asconsidered unless taken at the
legalfirst opportunity.

petitionaWhere road was re-committed to the same board of road commis-
consideration,sioners previouslywho had had the excep-matter under and an

taken,tion to the re-commitment was but not till the term of the court next
succeeding made, held,the one at which the reference was that it was then—
too exception.late to take the

fallingMatters within groundsthe discretion of an inferior tribunal are not of
exception, court,superiorand a upcannot be re-examined in unless sent for

purpose.that

Petition of John C. Foss and others for a inhighway
TheStrafford. was filed in the office of the clerkpetition

theof common on the 21st of December,pleas, 1850,day
and an order of was issued,notice returnable at the January
term, 1851; at which term the was referred to Johnpetition
Walker, Walter and Wentworth,BartholomewDurgin,
then road commissioners of the At thecounty. August
term, 1851, the commissioners made their outreport, laying
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had the courtthe for. a hearing byprayed Uponhighway
itthe of theof theupon question report, ap-acceptance
them,beforecommissioners,that the at thepeared hearing

in rela-had as witnessesadmitted the topetitioners testify
tion to the For this cause theoccasion for the highway.

oforder thewas,was set and thereport aside, bypetition
court, commissioners,referred to the sameagain they being

board,at the office,time of out of and a newsaid reference
stead;in their toindividuals,of electedcomposed different

which to refer it toreference and movedthe town objected,
.the new board.

At 1852,the of the com-term the common pleas,January
missioners out themade a new report, laying highway prayed

thefor, and the formotion made petitioners accep-upon by
tance for the reason thatof this the town excepted,report,

commissioners,the who,the samewas referred topetition
the first andreceived consideredupon incompetenthearing,

case.in to merits of therelation thetestimony
to thethe ac-And thequestions exceptionuponarising

and to thisof the were reservedceptance report assigned
court for determination.

for Strafford.Christie Kingman,8f
Statutes,of 50 of the Revised it is1. Under 8 chapter§

not a matterthe of common ofthe of court pleas, (andduty
toto commit a case theshown,causeupondiscretion,) good

shown,If cause is theofboard commissioners. goodnew
thethat orderit;to do and weare bound say referringcourt

board was erroneous.back to the oldmatterthis
causein this case wras forgoodshown2d. The cause

boardThe old hadto the new board.the casecommitting
formed theirandwitnesses, opin-asreceived the petitioners

at thatbe boardnot ancould impartialion thereon. They
•minds were made up.time. Their

tore-committedbeen improperly3d. The case having
therein, theto sitdisqualifiedboard, and beingthe old they
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must be We availedreport could not have our»rejected.
selves of this till the was returned. Weobjection report
have moved in it at the first moment.possible

H.J. for theWiggins, petitioners.
statuteThe to 8law this case is 50applying chapter§

of the Revised Statutes. this oldsection the board ofBy
road commissioners are to continue in as to alloffice pro-

orcommenced beforeceedings until the samethem,pending
beshall court,unless thecompleted, for cause shown,good

shall refer the same to the road timecommissioners for the
The statute isbeing. Unless causeimperative. isgood

to the forshown court a different the old boarddisposition,
must continue to till thehave arejurisdiction proceedings
completed.

We submit to the section,court that under this the cause
set Strafford' for a toup commitment of this theby petition
new of roadboard commissioners was not nor suffi-good
cient, and the court of common was in commit-pleas right

to the old board. Road commissioners are notting jurors,
nor is the them,before in its essentialhearing particulars,
like a trial. constitute a distinct andjury They indepen-

court,dent so far as to determine the whetherquestion there
is for theoccasion for. If theirathighway prayed hearing

admit isincompetent it an errorthey oftestimony, only
mistake of the law; and the is ajudgment, hearing only—a

mis-trial, which the court can in the usual Weremedy way.
submit that such an error or mistake, unaccompanied by
misconduct, and in the absence of andcorrupt improper
motives theon the commissioners,of roadpart does not
constitute the cause thegood contemplated statute. Ifby
it should be held to be itso, would be difficult,exceedingly
if not to a theconceive of case where sectionimpossible,

have force.could any
2d. The court will not now entertain whetherany inquiry

the cause set sufficient,was and because the orderup good
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into effect with-of re-commitment and carriedwas passed
The time toout on the of the town.exception part proper

to at the termthe of the common wasexcept ruling pleas
rul-when the to thatmade;was and any exceptionruling
theafterafter one term of the court had anding passed,

hear-and had been re-committed and anotherreport petition
had, itat which the and to didtown was whiching present

not not to be considered.object, ought

Eastman, J. comes too late. As aThis exception gen­
eral rule, be considered as unless takenwaived,willexceptions
at the first v. 10 N. H.Bow,Lisbonlegal opportunity.

167; Mc­ v. Sawyer,Conihe 12 N. H.Rep. 396; Stev­Rep.
ens v. Goffstown, 1 Foster’s 454.Rep.

This was re-committed to the former boardpetition of
road to itcommissioners, committed,whom was originally
instead of the new board in office thewho were at time of
the re-commitment. theThe which wasruling by petition
re-committed 1851,made the term,was at but theAugust

was not taken till theexception term, 1852, afterJanuary
the commissioners had the The ex-reported upon petition.

should have been taken at theception term, whenAugust
the was re-committed. If it hadpetition been, theprobably
court would have transferred the not,or ifquestion; they
would have the matter inplaced situation,such a by sign-

a bill of otherwise,or as toing save the ofexceptions rights
the town.

It is thetrue, case states that the town to theobjected
reference at the made,time it was and moved thethat peti-
tion be board;referred to the but a merenew objection
cannot avail at time. It must assume the form of anany

before the it.court canexception recognise
is,This to an order of the com-moreover, an objection

mon and thisdiscretion;within its courtpleas, properfalling
will not revise here for that Theit unless sent purpose.

“statute road commissioners shall continuethat theprovides
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office,in as to all commenced or beforeproceedings pending
until thethem, same shall be unless the court,completed,

for cause shown, shall refer the same to the roadgood com-
missioners for the time The court decided that nobeing.”
such cause was shown as to them ingood warrant taking
the case out of the and did not seecourse;ordinary they
fit to send the to thisquestion court for advisement. This

have done, however, had the assumedthey might objection
the form of an and been taken at the time.exception proper

But matters within the discretion of an inferiorfalling
tribunal are not re­of and becannotgrounds exception,
examined in a unless sent for examination.court,superior up

v. 3 v.Clapp Hanson, Brown, 21345; JenkinsShepl. Rep.
Wendell’s 21 Pick.454; Feneley Mahoney,v.Rep. Rep.
212; v. 459;13 Common­Fullum, VermontCummings Rep.

v. 3Sackett, Grover,wealth 22 Pick. v.394; Cutter Shepl.
159.

must be overruled and theexceptionThe
accepted.Report

Mayall.Lufkin v.

groundAn who has avoided his contract for thelabor on ofinfant, infancy, may
recover for his services under it.compensation performed

5.Laighton,The case of N. H.Weeksv. overruled.343,Rep.

three ; 1,The writ contained counts indebitatus assump-
account;sit for balance of for2, 3,and labor;work

meruit for work and labor. A set-off was filedquantum
theand action referred to an auditor. At the beforehearing
auditor,the the that her servicesplaintiff were worthproved
dollarstwo week and board. The defendantper then in-

thetroduced instrument, which is to befollowing agreed
contract thethe of plaintiff:


