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Pierce v. Smith.

If a con-receives or whichparty voluntarily personal property bymoney any
regardtract he him asis not to receive till a the law willsubsequent day,

trustee and And an offor the the when due. avermentapply paymentpayer,
the he suchwill sustained ofpayment-on subsequent day, by proof reception

on the previous day.

Where A. 26th ofcontracted with B. him certain articles on theto deliver Sep-
and whichon the 10th of a oftember, them,deliveredMay previous part

B., Held,were inthat of the and May,accepted by proof delivery acceptance—
would sustain the averment of in September.delivery

Debt on 26th,bond dated 1850. The conditionMarch
of the hadbond, as set out that Smithrecitedupon oyer,

inof landcontracted Pierce to to a tractwith himconvey
sevendate,on forPierce’s a note of evenCampton, paying

“ otherdollars one and theacre, half inper days,forty-five
half in six centsmonths, in clothes-horses at apiece,fifty
one of themwhich he leaves a to havewith me for pattern
made by.”

theThe after that thereplication, parties surveyedstating
land and ascertained its acres,to be allegedquantity thirty
that on the 1850,10th of Pierce delivered and SmithMay,

“ suchclothes-horses,two hundred andaccepted thirty-two
as is described in said centsatwriting obligatory,” fifty
each, into of which wereamounting $116, applied$105

of the sum due,then and in satisfactiondischarge part$11
afterwards,of the onsum to be in six andmonths,paid

1850,the 26th of and SmithPierce deliveredSeptember,
“ clothes-horses,one hundred and suchaccepted eighty-eight

as is described in said at centswriting obligatory,” fifty
ineach, full of tothe balance due of the sum bedischarge

on 26th ofsaid of 1850. Thispaid September, allegation
in manner and formpayment as was traversedalleged, by

the defendant, and the issue was joined.
Joel Pierce, Jr., a witness called the testifiedby plaintiff,

that Smith came and thedown make ahelped plaintiff
for thepattern clothes-horses, and this was neverpattern
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remained in thetaken defendant,the butby alwaysaway
ever left withand no other wasplaintiff’s shop, pattern

Smith After; nor was this is hereinotherwise than stated.
this on manufac-made,was the andpattern wentplaintiff
tured other twoit,articles in all like and deliveredrespects
hundred 1850,and of whichthem, 10th,thirty-two May

Smith,were indorsed the note and carried byupon away
and one hundred and in afterwards.eighty-eight September
Some time in at the1850, Smith wasSeptember, plaintiff’s

and Pierceshop, asked him to take of the arti-the delivery
cles ; he said he in a the nextwas but comewouldhurry,

He came as he and thesaid,had and Piercemorning.
witness handed Smith,the articles to and he themcounted
over and set them slate,down on a and thereremarked that
were more than He then counted out so that heenough.
left his number one hundred and and these heeighty-eight,

in thepiled up andtogether plaintiff’s of himinquiredshop,
if he "couldlet them remain there. The thatplaintiff replied

could,he until he wanted to use the andshop, how long
that bewould he could not tell. The witness did not hear

makeSmith to theobjection articles; butany about an
hour theafterwards, told theplaintiff witness that he want-

“ed tohim make some more hubs,” for there were ten or
fifteen of the one hundred and that wereeighty-eight,
cracked, and Smith he to furnishthought new onesought
instead. The said he was under noplaintiff toobligation

ones,make new but as Smith he he would.thought ought,
the witness, with hisThereupon brother, made the required

number and them with the othersplaced which had been
delivered to Smith, and-within a or two informed Smithday

fact,of the and he said he would come down and take them
The hub, called,so is an essential of the clothes-away. part

horse. It also that the note was left theappeared by par-
ties with a third to be to Pierce wheneverperson, given up
the new hubs should be made. The evidence was contra-
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as as thewhether the new furnishedhubs weredietory early
26th of or not.September

stated to1850,On the 11th of the defendantNovember,
been demanded ofa witness that of the land hada deed

him, and a deed to which was doneberequested prepared,
Smith, butthe witness and andby acknowledged bysigned

the de-Pierce, articleswitness,never delivered. calledThe
livered and sometimes clothes-sometimes clothes-horses

the butframes. not plaintiff;were putThey together by
the last lotSmith,the lot andfirst were put together by

as whenhave remained in the same conditionat the shop
cross-examination, he said that untildelivered. putUpon

butclothes-horse,he call the article ashould nottogether
clothes-horse wasclothes-horse. Athe of aonly parts

at toare fastened one endthe The armsshown to jury.
braces,wire, are alsoa and supportedthe hub byby strong

to the arms small wooden pins.are fastened bywhich
thethe wire. Butnot these norPierce did furnish pins

itdidnot norbefore mentioned was put together,pattern
holeshavewire,nor the it didhave these though pinpins,
alsothe wire. There wasfor and a forthe pins groove

he to find the wiredeclarations thatof Smith’s wasproof
himself.

asto and the indorsement thereon wereThe note referred
follows:

“ orto Elishavalue received I SmithFor promise pay
ofon for a certainacre,seven dollars survey, pieceorder per

to be clothes-dated,in a bond herewith inland described paid
of is to be left forcents onehorses at whichper piece,fifty

to them one half to be made ina makepattern by; forty-
in sixthe half months.five otherdays,

26th, 1850.MarchCampton,
JOEL PIERCE.”(Signed)

Indorsement:
“ 10th, 1850, Received two hundred andMay thirty-two
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one hun-valued aton the within obligation,clothes-horses
dollars.”sixteenanddred

ofto show the declarationsthe evidence tendingWhen
offered,himself, wasto find the wirethat he wasSmith

admission, on theto their groundthe defendant objected
The courtcontract.to alter' the writtentendedthat they

the con-be writtenmustthat the byruled parties governed
the declarationsbut thatout in thetract, as set pleadings,

thethe questionhave a whetheruponlegal bearingmight
beshouldnot,or anddelivered clothes-horsesarticles were

of variancethereceived for such and that objectionpurpose,
in,all aevidence was uponof thewould be whendisposed

made. No exceptionone should benonsuit,motion for a if
evidence hereinbut after all thetaken towas this ruling;

askedthe the defendantlaid beforehad been jury,reported
that there no evi-also contended wasnonsuit;for a and

the theever new hubs. Butdence that Smith accepted
was evidenceruled that there tocourt competent tending

all thefor the materialout a case plaintiff, uponmake points
the defendanttoissue; which ruling excepted.in

instructed the othercourt thatThe jury, among things,
anda inmust thethe prove payment acceptanceplaintiff

theand on or before times but thatmanner alleged,alleged,
thebefore, sustain avermentof would ofpaymentproof

the made andat the and patternday, agreed uponpayment
theanswer ofthe would sufficiently designationpartiesby

in ofSmith, as stated the condition theleft witha pattern
bond.

the that the mustalso instructed plaintiffThe court jury
and substan-delivered wereacceptedthat the articlesprove

the so madeand like theclothes-horses, pattern bytially
all the evidencedecide wheth-and would uponparties, they

or and thatnot;were clothes-horsesdelivereder the articles
that thethe factsfind,to from proved,it was competent

if believed the tes-Smith, theyhubs were accepted bynew
the inference.warrantedtimony
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The returned a verdict for the thejury whichplaintiff,
defendant moved to set the andaside, because of rulings
instructions of the court. And the questions uponarising
the motion were transferred to this for determination.court

A. Hibbard,E. for the defendant.
I. As to the time of and the courtacceptance,payment

erred in the that of before thecharging jury proof payment
sustain the averment ofday would at thepayment day.

issue on theTaking made it for theday, plaintiffnecessary
to onprove that other. thepayment and on no Ifday day

material,was not the bad,defendant’s traverse was and the
should haveplaintiff demurred. After a has joinedparty

issue, if his fails he is from that theproof estopped saying
issue was immaterial. of the court,to the rulingAccording
the of 26th,10th andallegations payment, SeptemberMay

have beenwould sustained of 26th.Marchproofby payment
This would seem to be erroneous.entirely

The was material, and so it for thewasday necessary
to issue on the Accord-defendant’s traverse.plaintiff join

to the court,of the there somewasing opinion materiality
it,to for held that of after the 26ththey proof payment

bewould insufficient. At best it was a case awhere ma-
terial had been too muchwithallegation particu-alleged

and the had bound himself to morelarity, plaintiff prove
than was condition of theto thenecessary. According
bond, the and thewas bound to deliver defendantplaintiff

26th,to on the and not before or after. Heaccept pleaded
that he had delivered and the defendant had onaccepted
that and not before or after. The defendant traversedday,
the and on that and thedelivery acceptance plaintiffday,

issue. thecourt,to the of thejoined According opinion
should have the and ondeniedrejoinder acceptancedelivery

26th,the or before. Proof and onof acceptancedelivery
or before, was admitted to sustain a averment ofpositive

and on the 26th. This wasdelivery acceptance wrong.
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theII. As to the the court erred in chargingpattern, jury
thethe made and partiesthat wouldpattern agreed upon by

a leftanswer the of withpatternsufficiently designation
the bond. TheSmith, stated in condition of theas pat-

bondreferred to in the condition of the was lefttern by
andPierce but theSmith,with made agreed uponpattern

the and not leftwas retained Pierce withby parties by
Smith. took itThe in his himuponplaintiff replication
to that to have been deliv-prove the clothes-horses alleged

“ered were such as is described in said writing obligatory,”
that is, like but he notSmith;the left onlywithpattern
did not like a dif-wereprove he did thatit, theybut prove
ferent to thepattern. The whole evidence relating pattern
not left with was both because it con-Smith, inadmissible,
tradicted and the andcontract,varied sealed because there

awas fatal variance between it and the pleadings.
III. As to the thename of the court erredarticle; in not

,thisa non-suit for cause. Thegranting was boundplaintiff
to in clothes-horses, but thepay was that heproof ifpaid,

all,at in of clothes-horses notparts He didput together.
evennot furnish all the There a fatalwasparts. variance

between the inand the evidence thispleadings respect.
There can be no that the the articlespretence thoughtjury
were clothes-horses. were likeThey merely thought they

“the so made the andpattern not left withby parties
Smith.”

IV. As to the the inhubs,new court erred thecharging
that it to thewas find from factsjury competent proved,

that the new hubs were An examination ofaccepted. the
case will show that nothere was toevidence tending prove
an toand the court so have instructedacceptance, ought
the jury.

The caseof law to the beprinciples applicable may per-
not so much in The is in theirhaps controversy. difficulty

court toWe however refer thewould Stephensapplication.
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on 425, and to 1 228, 611, andPleading, Chitty’s Pleading,
cases there cited.

Bellows, with whom was Leverett, for the plaintiff.
I. Proof of before the 26th of main­delivery September,

tains the of on that It will be re­allegation delivery day.
that the defendantgarded held it in trust till 26th.the And

this is the effect of the instructions. 4 Ev. 170;Philips’
Sturdy v. Arnaud, 3 Term case, Buller,601. In thatRep.

“J., there is ansays, old case which said that payment
before the would not theday bond; but in thedischarge
first that case hasplace been overruled; and iffrequently
still law, would not case,this itbecause has beengovern
held that the it as theobligor atmay plead payment day,
and this would be evidence of such payment.”

toII. As the the bond was topattern; in clothes-pay
“horses at cents oneeach, of which hefifty leaves with me

as a So thepattern.” bond that of the defendant, itbeing
refers to a left thesample with defendant. The condition

is the of a note.precedent the notepayment theBy pat-
tern to be leftappears with the and this doubtlessplaintiff;
was the of the itBut ismeaning parties. immaterial. A
clothes-horse was made and left with the as a sam-plaintiff

and the restple, were made it. If there was anotherby
left thewith defendant, the find thewell thatjury might
one left with the was like the other, and to beplaintiff the

It notwas that onesample. the left with Smithnecessary
should be in the It is theplaintiff’s thatshop. enough

made them likeplaintiff it, and that is shown.sufficiently
theSo is wellproof that this the one leftwas withenough

Smith. It is not that Smith should havenecessary carried
it off. It was made and treated as a and must bepattern,

as in allregarded to the itrespects conforming contract,
been so It is clear that thehaving agreed. onjury might,

the evidence, have found this to be the one left Smith,with
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as itit as be waswell in the wheremight plaintiff’s shop
■wanted, as where.any

III. asThe of in clothes-horses suchallegation payment
are described in the ofbond, is sustained paymentby proof
in what toclothes-horses,was and accordingsubstantially
the andIt is true not wiredsample. were together,they
so received andwere like the but beenthey pattern; having

as nowclothes-horses, the defendant cannotaccepted say
were not. He isthey estopped.

IV. The new hubs the defendant’swere withdeposited
notified;frames, where should and thebe, defendantthey

and he soonhis and downassent to comegave promised
and take the whole.away

It hiswas not that he should take them intonecessary
actual manual more than if left in his ownpossession, any
house or stable. It was a for theobviously question jury.

Eastman, J. Most of the in this casequestions presented
of fact,are mere and must bequestions asregarded having

been settled the The land in the bondby jury. specified
to Oneamounted half of this to bewas inpaid$210.

which would be and10th, 1850, theforty-five days, May
months,in six beother half which would 26th.September

hundred and of the clothes-horses,Two asthirty-two
lOtfytaken Smith towere byprepared, May amounting

indorsed the note. Oneand this sum was hun-$116, upon
five of this amount fulfilled the contractdred and dollars up

thedefendant,10th for the taken articles;to havingMay
as toand carried them without raising any objectionaway

made,the manner in which and indorsedwerethey having
the amount the no can existnote, in re-upon controversy

to the then made.them,to and $105, payment,gard
and the26th;The remainder fell due evidenceSeptember

tends to that one hundred and more ofshow eighty-eight
the articles time delivered to the defendantwere about that

toThese, would,and him. amounting $94,accepted by
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with the eleven thetogether dollars in makeoverpaid May,
other ofpayment $105.

But it is contended that of eleven dol-the thepayment
lars made in cannot tobe transferred the so as toMay, $94,
sustain the of on forth inthe setallegation payment day

But this view of the is erroneous. TheSeptember. law
or the articles can as in trustbe heldmoney regarded by

volun-the defendant until the of If a partyday payment.
receives and ortarily accepts personal property,anymoney,

hewhich he is to on acontract receive subsequent day,by
isevents,is At hebenefited its allordinarily by reception.

re-chooses;not bound it he butto receive unless having
theit, it, fact,in as in until dayceived he holds law as well

is tomade,on to be be thenwhich the applied.payment
for andhim as trusteeAnd the will thelaw regard payer,

the due.whenapply payment
articles,to the of the accord-The asquestion completion

The evi-to has settled thecontract,the been by jury.ing
ac-a madedence to not patternwas show onlycompetent

articlesto and the furnished accordingthecording agreement,
the themselves were acceptedto the but that articlespattern,

as sufficient.
thereandcourt,in of theWe no error thediscover ruling

bemust
verdict.on theJudgment

v. & a.BrownWallace

becausemotion,not be dismissed onthe willjusticea offrom peaceAn appeal
justice nor because itexceedsdamages awarded the $13,33,amount ofthe by

in the damnum of the writ.adthe demandedsumexceeds

wasactionTrespass Thean assault andfor battery.
judg-a of the from whosejustice peace,beforecommenced


