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there.do if it had been broughtas it would originallyrialiy
10 Pick. 374.Washburn,v.Washburn

mostvacate, forthe is to purposes,The effect of appeal
in therenderedand thebelow;the judgmentjudgment

Campbellis a distinct andcourt above original judgment.
5Howard,v. Mass. 376.

trial and a cor-to aof the obtain newThe object appeal,
if thedefeated,rect of course bewould entirelyjudgment,

forerrorcase dismissed of theshould be on account very
thewhich was taken.appeal

denied.Motion

& &Stone a. v. Anderson a.

in be made aof a bill and defendant re-Service chancery subpoena may upon
a and the servicesiding of the beState, individual,out by mayprivate proved

under oath.certificatehisby
proceedings,a ofindividual law serve hea may by copy anyWhere private

attest thehimself copy.may

themade a certificate under oath back of aa sub-uponWhere personprivate
and of the same agivenhe had a true attested to defendantthat copypoena

residing and made a like certificate a of a inin also billupon copyBoston;
the that the service sufficient.attested wasHeld,duly bychancery clerk —

Equity. in favor of andStone,The bill wasIn Page
W.Frederick ofAnderson and Sargentothers Johnagainst

ofMorrison William MorrisonBoston, and Samuel and
in the clerk’s officeIt was filedin this State.Bethlehem,

atentered thatandcourt,to the last term of this dulyprior
ofto the defendantsbeenNo noticeterm. having given

continuedthe case wasof thethe pendency proceeding,
man-as to theordernotice,for without any specialgenerally

in dueshould be made. Aservice subpoenaner in which
defendants, commandingthedirected toissued,form was
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them to at thisappear term of the court. This subpoena
was served Andersonupon and a indi-by privateSargent
vidual, who made the back of it thisupon return, duly signed

“and :sworn to Boston, 19th, 1852. I,February Thomp-
son on oathBaxter, that I have this thecertify day given
within named Anderson in truehand, a and attested copy
of the within and I have thisalso left at thesubpoena; day

andpresent usual theof abode of within named Sar-place
a true and attested the same.”gent, ofcopy

The was andsubpoena served theregularly uponduly
Morrisons, an officer in this State.by

The same servedwho the Ander-person subpoena upon
served,son and also them what toSargent, upon purported

be a bill,of the and he made an attestedcopy upon copy
furnished the return,clerk this and swornby duly signed

“ I,to: on oathBaxter, have,that IThompson oncertify
this 19th of A. D. 1852, served on theday de-February,
fendant Anderson, a andtrue attested ofpersonally, copy

bill;this and I left at the and usual of abodepresent place
of the defendant samethis a true and attestedSargent, day,

of said bill.”copy
The forcounsel Anderson and for theSargent appeared

of to furtherpurpose objecting any proceedings against
onthem, the that no and service hadground proper legal

been made them.upon

Bellows, with Rand,whom was for the orators.
The of the instatute to the ser-general provisions regard

vice of do not to cases thisof kind.process Rev.apply
Stat. 183 2. But the fifth and seventh sections ofchap. §
the same do Service out of the Statechapter apply. may
be made by person.any

We admit that there is no inof statuteprovision regard
to service of bills in All that thewe haveequity. upon

is to be found in the ofsubject rules court. Rule 61 applies
to service in the 65 wasupon resident State. Ruleparties
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And refer theof wecases.to reach this classverymade
and73;Chan. Practicealso Blake’srules;to these toeourt

Chan. 498.to Prac.Daniel’s

for thewas defendants.with whomQuincy, Bingham,
to that this serviceusIt upon general principlesappears

certified oneThe was not byinsufficient. anywas copy
was authorized.who

and shouldnotice,for somethingThe cause was continued
had ofthat the evidenceserved thehave been upon party

left annot theIt does that wasappear paperauthenticity.
inone authorized anyor a or served by anyoriginal copy,

to it.serveway
athe do to ofrules read counsel not caseThe applyby

order notice.this kind. The court should make a ofspecial
Such is the practice.

When inEastman, J. bills are filed in termchancery
has beenno notice and the casetime and previous given,

notice,for it not to have the man-continued is unusualis
be thein service shall made uponner which designated

is not neces-a order. But such a coursedocket specialby
“ in58th rule that billsOur provides chancery maysary.

andterm, vacation,or in the clerk’s office in sub-be filed in
thecourse,as of returnable atbe issued regularpoenas may

atterm, shall be served least fifteen dayswhichsubsequent
shallreturn thereof. And thebefore the day complainant

to delivered toof the because an attested billalso copy
abode,ofat usualdefendant, or left his last andthe place

within fifteenof the orthe of the serviceat time subpoena,
“that sub-62d rulesuch service.” The providesafterdays'

term shallat a subsequentissue returnablewhichpoenas
mean timedefendant, in thecontain thea command upon

shallorders whichto to all rules anddue obedienceyield
com-bill ofto saidbe served himlawfully upon relating

plaint.”
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The in this case issued thesesubpoena rules,was under
and if that and the bill have served,of the beencopy legally
the notice to the defendants is sufficient. toThey purport
have been served at the time,same theto require-according
ment of the 58th rule.

The of61st our rules of court thatprovides subpoenas
shall be served the same officers and in sameby the man-
ner as writs of summons are beoriginal served;law toby

theand second of 183section of the Revised' Stat-chapter
“utes that writs of shallprovides summons be served read-by

the same to the or aning defendant, to him attestedby giving
thereof, or such at hiscopy usual ofplaceleaving copy

abode.” But there is no of the forstatute theprovision
service of ofwrits summons out ofupon persons residing
the is attached,State. Where however and theproperty

of anState,defendant resides out the attested of thecopy
return be to the or leftdefendant,writ and at hismay given

of 5. Andusual abode. 183 theRev. Stat.place chap. §
be certificate,or such theprovedgiving leaving copy may by

the made oroath, attachment,under of officer the ofwho
some officer in the where the lives,State defendantproper
or of some other Stat. 183 6.Rev.person. chap. §

In the 65th rule it is that if it shall appearprovided by
evidence,the the or thatreturn of otherofficer, satisfactory

the has had notice of the ofdefendant personal pendency
before histerm,the at least fifteen such defaultbill days

takenbe and therecorded, probillmay confesso.
the andOn these of statute thecomparing provisions

to, is,several of our thatrules court alluded conclusion by
must beto at common law this serviceanalogy proceedings

the beas that service out of Statesufficient; mayregarded
made certificatea and hisindividual,by private proved by
under as asoath, well an officer.by

The of thecounsel that servedsuggestion copies upon
the had no of them,defendants evidence uponauthenticity
has not been overlooked. that the of theIt copiesappears
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left defendantswith theand of the bill which weresubpoena
officerthe clerk or asnot attestedBaxter, anywere byby

alone.but himtrue bycopies,
oura new in wethis as question practice,Did we regard

it hasit; but beenhesitate before sanctioningmight perhaps
been for some timehasruled, and the practicerepeatedly

abe made privateservice bythat maywhererecognized,
and tohe himself sweara certifymayindividual by copy,

more inthethe This has been particularlypracticecopy.
of roadthe service petitions.

of ofnotice theis to the pendencyThe object partygive
in aserved is effect swornthe copy,The copyproceedings.

as correctto bein be quiteand most instances would likely
clerk;the and the isanas certified by partyordinary copy
as if the wereof the papersas proceedingsfully apprised

the matterBut withoutserved an officer. discussingby
disturbed,notshould befurther, think the practiceweany

theand we hold
Service sufficient.

Campton v. Holderness.

providing37 of the Revisedproceedings Statutes,under section 6,In chapter
establishing arenewing and of committeethe town lines,for by appointed by

attending proceedingsthe will begenerala the coststhe as rule,court, equally
objec-But be made to that thethe towns. should itdivided between appear

one of werea the selectmen of the frivo-towns,tions to byperambulation,
allsuch town to the costs.and the court would orderlous unfounded, pay

as one of thefact establishes the line claimed towns,The that the committee by
the of linefact the chairman states that correctness theand the further that

opposingthat thedoes admit of reasonable are not conclusivedoubt,not
allto the costs.town acted in had so as to befaith, payordered

Novembera costs. At theMotion for forjudgment
appoint-the a committee wasterm, 1850, of common pleas,


