
TEEM, 1852.JULY 251

Butler v. Washburn.

By Statutes, 34, 2, majority of thechap. providedthe is aRevised it that§
Accordingly,selectmen a be allcompetentof town shall to act in cases.

empoweredwhere ofappointthe selectmen of a town to a collectorwere
taxes, them, Held,appointment by a of that themajorityand the was made —

bill,Held,appointment also, signed by awas a and taxvalid. that warrant
selectmen, bond,majority good;board be aof a of would and that collector’s

approved majority, good.by a also bewould

warrant, or,upon maythe a a property,In collection of taxes collector distrain
goods distress, mayfor the of and chattels take thewant whereon to make

having tax,body; bodybut taken the for the distrainhe cannot afterwards
property.

voluntary escape, partya in custody process,After if the is final he cannoton
negligent escape, mayretaken. But after a him.be the officer retake

and,mayAn officer allow reasonable to a custody,liberties debtor in as between
debtor, complain,and the latterhim the cannot provided there be no aban-

donment of the arrest.

requires prisoner committed,an which the toAfter arrest be dutyit is the of the
prisoner jailthe toto take as soonofficer as he reasonably can. He is to

start,at hejudge of the hour which will and of the propriety startingof on
weather,of the state of the and of personalaccount the restraint necessary

prisoner. hethe And is not liable prisonerto secure to the any injuryfor he
may thereby, needlesslyunless he exposesreceive prisoner’s health,the or

unnecessary personal injury.him andoes

Trespass, for an assault and and falsebattery imprison-
Plea, the issue,ment. ageneral accompanied brief state-by

forth that at timethe ofment, thesetting alleged trespass,
defendant was collectorthe of taxes of the oftown Pitts-

and that whatever was done him was doneburg, by as-such
collector, in to collect a tax ofendeavoring the plaintiff.

other evidence introduced the trial,Among upon it ap-
that the attown their annual inpeared meeting, March,

1848, to choose a collector, andneglected voted that the
selectmen one; that theappoint selectmen for that year

consulted and allaccordingly that thetogether, agreed de-
fendant should be that anappointed; wasappointment

made andthereupon out, two of the select-signed by
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ofmen. to the theThe plaintiff sufficiency apexcepted
of it»because the selectmentwopointment, only signed

The overruled thecourt exception.
theand tax bill to bearThe signatureswarrant appeared

but one testified thatselectmen,of all three of the of them
heson,the hishis affixed to havingname was papers by

reason,to do it. that thehim Forstood and directedby
taxto the of warrant andsufficiency theplaintiff excepted

bill, but overruled.the wasexception
it collectorthat defendant was ofappointedappeared the

1848. Onthe the selectmen on the 10th oftown May,by
his official bond is the indorsement:the back of following

w ac-10th, that we are1848. This certifiesPittsburg, May
andbond,named in the withinthe suretieswithquainted

to to theare and sufficientbelieve that able respondthey
ofThe certificate was twobythereof.” signedpenalty

official The bondwith theirselectmen,the designation.
clerk of therecorded the townwere byand approval duly

or re-it was filedtown, did not at what timebut it appear
nothat there was sufficientThecorded. plaintiff excepted

the town theorbond was ever acceptedthat the byproof
the bondno that wasthat there wasselectmen, proofand

the town or selectmen withinofto the acceptancegiven
Theof the defendant’ssix appointment. exceptionsdays

were not sustained.
or list theand tax bill were both dated onThe warrant

were deliv-of 1848.same 10th May, They subsequently
defendant, who,to inered the September following, duly

tax,his which on said list. Itof wasnotified the plaintiff
defendant,the at the of the no-that time givingappeared

in andhands,had the warrant and list that thetice, his
he didhe should not his for not be-tax,said payplaintiff

tohad tax him in thatlieve the selectmen town.any right
a Thetax arrest ofThe was poll-tax merely. complained

8th or ofthe 9th 1848. ThereNovember,made waswas
thethat or list wasevidence warrant ever out of theno pos-
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session on the trial.of the themdefendant, and he produced
The notook the that there wasplaintiff proofexception
that trial,the or inwarrant tax on the werebill, produced
the defendant’s inhands, or that acted under themhe making
the arrest. The overruled.wasexception

to the time of the notit didarrest, appearUp plaintiff’s
that he had arrestedHe onwhatever. wasany property
the 8th theNovember,of and at that time desired defen-1848,
dant to him his tountil the next and offeredgive liberty day,

into the hands of a a forput watch,the defendant as pledge
his at the of onehouse Aldrich. The defendantappearance

the watch as hadsuch and the hisaccepted pledge, plaintiff
On the next 9th,November theliberty accordingly. day,

to thedefendant went at thehouse time upon, andagreed
the then said he towas to and de-plaintiff ready jail,go
manded the watch to the terms of theaccording agreement.
The defendant the watch as hegave had toup agreed do,
and said he would to to the as soonget go asready jail he

he hadcould; that to oats for hisgot horse. Theget de
fendant lived from one to miles fromtwo Aldrich’s. The

and defendant soonplaintiff after, butseparated whatupon
terms or and in what did notagreement, way, distinctly ap-

inThis was the of thepear. course forenoon. Not long
after, the was seen horse,on aplaintiff andriding away

mill,the defendant’s where the defendant waspassing by
The defendant called out to him, and toldrolling logs.

him not to as he should want him tosoonaway, togo go
Lancaster. The atwas Lancaster. Thejail plaintiff gave

said,no to the hisheed what defendant but course;pursued
and it did not where he or forwent, whatappear purpose.
He not seenwas till the first of the Theagain evening.

indefendant, him,then of at thewas housebeing pursuit
of Aldrich,said and while thethere came in. Theplaintiff
defendant then asked him if he was to to andjail,ready go

“he no.” The told him hesaid defendant must or hispaygo
taxes. He said he thatwould not would notandgo night,
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hethem,his taxes. one advised him to butSomepay pay
said he not. defendant then said that he shouldwould The

to him,if there men and called assist-were carryenoughgo,
him the and a en-collar,The defendant took scuffleance. by

however, that the was inIt did not plaintiffsued. appear, any
the to defen-but evidence tended show that theway injured,

but a blowhead was whetherinjured, bydant’s by given
or did not The defendant saidnot,the appear.plaintiff

and the said he didhim,struckthat the plaintiffplaintiff
housetaken across the road to theThe wasnot. plaintiff

the defendant the underwhereof one put plaintiffBundy,
him some and started for hisorderedand supper,keepers,

the andwas and eatenThe by plaintiff,horse. supper got,
it. The came hisfor defendant withdefendant paidthe

frock,him a also a thick linedwith strap;andhorse brought
the frock the and thenHe uponput plaintiff,and wadded.
a but not in such a manner aswithhis arms strap,,confined

them. He alsofree use ofa providedtolerablyto prevent
for the time ofThe was coldmittens. year.nighthim with

ten and eleven o’clock.betweenfor LancasterstartedThey
ornot,travelled all ornot whether they nightIt did appear

After proceededbefore havingfar went stopping.theyhow
the turned outLancaster,miles plaintifftowardsabout forty

for the ofdefendant, into the paymentpledgesaid watch
hecosts,and and wastaxes discharged.said

re-to that theshow plaintiffevidenceThere was tending
return,on hisbutwhatever; beingnoceived personal injury

hehad,time he replied,kind of a laughinglyasked what
“ rate time.”firsta

tothe courtthe chargecounsel for requestedThe plaintiff
as follows:the jury

“ to the de-a watchturned outButler,thatFirst, having
watch,thehe should have distrainedon the firstfendant day,

arrested hisnot haveand body.
his own workdefendant wentSecond, that if the about

into andthebusiness, custody,after plaintiffand taking
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to and did makehim in not prepa-neglected keep custody,
tion anto take the to that this would be aban-plaintiff jail,
donment of the and that the defendant could notarrest,
afterwards arrest him for the same tax.

Third, that the defendant had no to bind theauthority
plaintiff’s him,arms behind out of or ill will, nor un-spite
less necessary.

Fourth, that the defendant would be liable for an abuse
of the he have inflicted noplaintiff, although might personal
injury.

Fifth, that the defendant had no to start with theright
to tohim a distance of aboutplaintiff carry jail, miles,fifty
the hours of tenbetween and eleven o’clockin the evening,

toand him travel all in severecompel night, weather, with-
someout urgent necessity.”

court did notThe the in thosecharge terms, butjury in-
them that thestructed watch intoput thebeing defendant’s

on the first ashands for theday security plaintiff’s appear-
arrest,after his heance was not to distrainobliged theupon

watch, but acted in itproperly giving up to theaccording
ofterms the That after theagreement. watch was given

and the surrendered himselfplaintiff atup Aldrich’s, it was
the of the defendant to toduty takeget him toready jail

soon he couldas as but that if he didconveniently, not,
hisand about other businesswent without the forrequest

the or if he let himdelay by plaintiff, orvoluntarily go,
abandoned hehim, could not retake him afterwards, and

be liable for all thatwould followed. That if from the
conduct of the the defendant hadplaintiff reason toany

that the would endeavor to heapprehend plaintiff escape,
ahad to the his arms, but itput should beright strap upon

notso done as to inflict or theany injury suffering upon
That the the todefendant had start in theplaintiff. right

at the time did,when he that in soevening, provided doing
he did not the health of the or cause himexpose plaintiff,
anjr personal injury.
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To these instructions the counselplaintiff’s excepted.
The returned and thedefendant,a verdict for thejury

trial,aside,moved to set and for a newthe sameplaintiff
for of the court.error in the and instructionsalleged rulings

theFlint, for plaintiff.

Burns, Fletcher, Heywood,and for the defendant.

Eastman, J. inThe first three taken thisexceptions
arecase settled the Statutes.Revisedsubstantially by By
1, 13, is that all toit enacted wordschap. purportingsec.

a officers,to three or more shallgive joint authority public
them,be construed as such to a ofgiving authority majority

2, 34,unless otherwise declared. And chap.expressly by \
it is that a of the beselectmen shall com-provided majority

cases.to act in allpetent
The of the collector was therefore legallyappointment

thethe tax and bondbill;as also warrant andweresigned,
of the select-sufficient Twowas authority.approved by

duties.to all of thesemen were competent performclearly
statute, the would beof theIndependent appointment

of the selectmenAllcommon lawgood upon principles.
defendant shouldthat theconsulted andtogether, agreed
it sufficientwasbe and after such consultationappointed;

And withthe be two only.that signed byappointment
that beitalso, theythe warrant and tax bill were necessary

selectman, affixedthe of thethree, thesigned by signature
adirection,his washis son in his and goodpresence,by by

as hismuchcircumstances,Under it wasexecution. such
as if hand.act written his ownby

of the bondthe backThe certificate of uponapproval
of theto have been made on the appointment.purports day

bond. Rev. Stat.or selectmen could theThe town accept
certificate is a sufficient36, 4. And this acceptancechap. §

least, ofevidence, atthe and isselectmen, primaby facie
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defendant’sof thesixits been within daysacceptedhaving
appointment.

thethatnothat there was warrantproofThe exception
actedthat hehands, ordefendant’sin theor tax bill were

theis controvertedarrest,the bythem inunder making
to the ar-case. In previousstated in the Septemberfacts

tax,hisofnotified thedefendant plaintiffwhen therest,
to con-are to behands,his and presumedwere in theythey

heandtheir havingtinue there —that being proper place,
offeredisevidencethem —until somethe ofproper custody

to beto the fact otherwise.show
the re-tothe caseThe raised applyother byexceptions

takentheto the and coursemade for instructionsquest jury,
thereon.the courtby

thatwas, Butler,instruction asked forThe first having
theon the firstto the defendant day,turned out a watch

watch,distrained the and not haveshould havedefendant
is observed that the arresthis But it to bearrested body.

Theoffered. case finds-­made before the watch waswas
the haddid thatthat it not plaintiff any propertyappear

find no onthe collector couldwhatever; propertyand if
tothe makehe haddistress,to make rightclearlywhich

tochattels whereonof andarrest. For wantthe goods
oftake thedistress, per­the collector body anymake may

assessedto the taxor againstpayson refusingneglecting
Stat.common Rev. chap.him to thehim, jail.and commit

dis-­no tohe hadarrest,made the power8.45, Having§
turned out.the beeneven had watchthetrain property,

56­;561;3 1 Cowen’sAllen, Rep.Mass.Brinley v. Rep.
58.5 Wendell’sLoder,v. Rep.Sunderland

to be distrained upon.not outwas turnedtheBut watch
ahim, asanddefendant,the accepted byoffered towasIt

atnextthe dayof thethe plaintifffor appearancepledge
Thehad been made.Aldrich, the arrestafterthe house of
de-wasthis rightlythe pointtorequest uponcharge jury

clined. .
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The second instruction desired not forwas called upon
the facts stated and; thethe instructions courtgiven by

to the matter were favorable to theregardin sufficiently
plaintiff.

An aarrest warrant for the of is intaxes,collectionupon
ofthe nature an arrest at common Jaw finalupon process.

isAn arrest made intothe actualusually by taking person
The common is to the handcustody. practice put upon

individual, isthe and however enough.any touching, slight,
Sparks,v. 1 79­;Genner Salk. S. C. 6 Mod. 173.Rep. Rep.

noBut manual of the or actual is ne­force,touching body,
to constitute ifarrest,an thecessary be within theparty

of the officer and submits to the arrest. v.power Horner
P;Batten, Bissell,Bul. N. 62; Gold v. 1 Wendell’s Rep.

v. N.; Hanson,210­ 9 H.Pike 491.Rep.
either orAn isescape negligent voluntary; negligent,

the without thewhere consent of theescapesparty officer;
the officerwhere him to atpermits govoluntary, large.

a if theAfter was in on aescape,voluntary party custody
heexecution,of cannot be theretaken;writ and officer

be liable to an action for falsewould if heimprisonment
2 Johns. Cases 3 1 5;retook him. Saund. Term35; Rep.

if the25. And creditor assent that his debtor be discharged,
be arrested,he cannot- but the debt isagain discharged.

Powers v. 7Wilson, Cowen’s 276; v. P.Rep. Little N.
Bank, ;14 Mass. 443­ v. 3Holley,PoucherRep. Wendell’s

;184­ v. 7 E.Hayne, ;Tanner D. & 420­ v.Rep. Gould,Gould
4 N. H. 174.Rep.

Alter a the officer in all cases retakenegligent escape, may
1the Saund. 35 6; Mod. 9 Petersd.231; Abr.party. Rep.

88. if87, Or the defendant return before suit,voluntarily
to a onit is fresh 5equivalent Johns.recaption pursuit.

7; 175, 178 ;89 Johns. 6 732.Cowen’sRep. Rep.
It is the in casequestionable whether evidence thisquite

have warranted inwould the that there hadjury finding
arrest,a orbeen abandonment of thevoluntary escape, any
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haveandto the theysubmittedthe was jury,questionBut
there was escape,verdict. If anythe fact theirbynegatived

a recap-and such as wouldone, justifyait was negligent
surrender.be cured ation, voluntaryor such as would by

tointended dischargedefendant neverthat theIt is evident
theirontill he wasarrest;the dischargedfromthe plaintiff

anthat offi-toIt is a mistaketo Lancaster. supposeway
to his handsarrest, keeporder to hisbound,cer is in retain

orcordshim, keepers.to eithera or secure byupon prisoner,
and as betweenliberties,officer reasonableAn allowmay

Hecannotdebtor, mayhim the the latter complain.and
has detained him in custody longerthat the officercomplain

but nothim;than he had a to do before committingright
assents,or to heof liberties he whichrequests, pro-which

of the arrest. A cred-vided there be no abandonment
itor of but notimproper granted,may complain indulgences

was here no such as theso the debtor. Therewith escape
of.could take advantageplaintiff

orthere in theNeither was improperany thing illegal
theof defendant after surrendered him-conduct the plaintiff

He informed the that heat Aldrich’s. wouldplaintiffself
hadcould;as as he that he to oatssoon got getget ready
madeand to this the nohorse; plaintiff objection.for.his

from the of arrest to the suchdistance wasjailThe place
for the and theto some de-as require preparation journey,

time to theentitled to a reasonable makewasfendant prep-
inthat he was not a rea-arations. showsNothing ready

or that the made oftime,sonable complaintplaintiff any
the delay.

There wasThe third wasrequest equally untenable.
or ill Anevidence will. offi-in the spiteshowingnothing

isthe bound toin finalcer, body,executing process upon
restrainedif not proceedings,commit the by legalprisoner,

and hestatute,or of bonds as bythe providedtendering
means toandto use all necessaryhas a right properperfect

do this hetohim in and maysecure him and jail;lodge
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call to his aid the posse comitatus of the if foundcomity,
After the suchhad shownnecessary. plaintiff feelings,

had in case,and conducted the manner set forth in the the
defendant inwas the' and con-perfectly strapsright using

his arms. It was for his ownfining necessary protection
theand due execution of his process.

We case called for fourthdiscover in the that thenothing
instruction and the courtrequested, enough passedproperly

over.it
The fifth to us to berequest equally groundless.appears

officer be the of the time atAn must which he willjudge
for of weather instart the and the state which he willjail,

start,He at hour hehas a to choose, orright anygo. may
his business such as heand in weatherrequire, find atmay

nottime;the he does theprovided needlessly expose pris-
or do Itoner’s health him a will not an-personal injury.

to restrict an officer andswer in these noparticulars, specific
becan laidrules down without thewithseriously interfering

and of anduties officer. To fix and limit the hoursrights
travel,in which he or he is toto that bemay say governed

weather,in the would be alikeany particularby temperature
He must exercise his theseimpracticable. injudgment

matters, and is ait sufficient thetoprotection toprisoner,
thehold officer liable for needless or unneces-any exposure
personalsary injury.

The court entertain no doubt that there should be
on theJudgment verdict.


