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itwhen was insured; and the of Prescottrights through
exist.stillBragg

We thethink that defendants must be held liable for the
loss all the insured. Aupon different doctrineproperty
would a which,avoid contract, so far as it wasappears,
made in faith, which,and theongood ofpart andBragg
Prescott, has been in faith.kept good

the plaintiff.Judgment for

Presby.Morse v.

Under the ofact those creditorsbankrupt 1841, who haveonly theirproved
debts are entitled to or of thenotice, personally, by letter, for a-application,
discharge Aand certificate. to a of dischargereplication plea under the

allegeswhich that the alaw, wasbankrupt merely plaintiff creditor and his
residence and that he was notknown, notified of the forapplication the dis-
charge, allegeis insufficient. It should that he was a and hadcreditor, proved
his debt.

ofThe the district in relationcourts', to arepowers bankruptcy, andspecial
jurisdictionand their must be shown.summary,

judgment pleadinga or decree is inWhere relied orupon orproof, any plea
jurisdiction,which that noshows the court had isevidence, admissible.

aAssumpsit, noteupon thepromissory signed defend-by
March,dated 20th forant, 1838, to$42,50, payable the

or onorder, demand, with interestplaintiff annually.
theWith the issue, defendantgeneral pleaded specially,

as follows:
“ behalf,for further in thisAnd saidplea by-by Presby,

here,the the saidleave of court pleaded, thatPresby says
the said action thereofhis him notplaintiff, against ought
to have hemaintain,and because that thehe, saidsays

on the 23d A. 1842,of D. resided atPresby, day February,
Dedham, Massachusetts;in the district of that on said day
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debts,he was not in consequencewhich were createdowing
executor,of defalcation, as a or as ad-any public officer^

ministrator, otheror or intrustee, whileguardian acting any
and on in writ-character; he,saidfiduciary by petitionday

belief,toforth, the best of his anding, setting knowledge
residence,creditors,a list of his their ofrespective places

ofthe each,and amount due to with an accurate inventory
and of and kind andcredits,his nameproperty, rights every

and the location and situation of each anddescription, every
thereof, oath,and verified his and declar-parcel byportion
to meet his debts and-himself unable ap-ing engagements,

States,to court of the United for said dis-the districtplied
resident,then forMassachusetts, in wastrict of which he

States,of the Unitedact of thethe benefit of an Congress
“ a uniform of bank-act to establishAnentitled, system

19th,States,”the United Augustpassedruptcy throughout
that suchfurther uponAnd said says,A. D. 1841. Presby

had, districtwere that saidsuch proceedingsapplication
Massachusetts,Boston, in said district ofholden atcourt,

andOctober, 1842,A. D. decreed allow-ofon the 11th day
debts,all his himfrom owing byed a full dischargeto him

toof his said application,time of the presentationat the
1842;A. D. all of whichof February,23d daywit: on said

in thisrecord of the court mat-themore byfully appears
authenticated, the said Pres-which,ofter, a true dulycopy

And said furtherPresby says,courthere in produces.by
the in hisof saidand demands plaintiff,claimsthe saidthat

them, were dueand each and all ofmentioned,declaration
on 23d ofsaidthe saidhim, dayfrom Presby,and owing

innot created consequenceand were1842,D.A.February,
executor,as an ad-officer, oras a publicdefalcationof any

ministrator, or in othertrustee, while actingor anyguardian
ofcharacter, under said actwere provableandfiduciary

insaidhis, Presby’s, bankruptcyin proceedingsCongress,
he is to whereforeof which ready verify;Allaforesaid.
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be his action thereofif the saidprays judgment, plaintiff
maintain,him to have and and for his costs.”against ought

To this the as :followsplea plaintiff replied,
“ he,And the reason ofthatplaintiff says, by any thing
the said above in aforesaidhisby Presby plea alleged, ought

not to be barred from and his aforesaidhaving maintaining
action thereof he that at thehim, because timesaysagainst
of the the defendant,of of the said for hisfiling petition

aforesaid,certificate of in as and atdischarge bankruptcy
the time of said as set forth in the defendant’sdischarge,
said the was a creditor of the saidplea, plaintiff Presby,
and known,his of residence no noticewasplacealthough
to and show cause such and certifi-appear why discharge
cate should not be eitherwas served himgranted, upon

or letter,addressed to him at his known usualpersonally, by
residence,of as of thethe fourthplace required by provisions

act, 19th,section of said A. D.bankrupt passed August
this he is to Wherefore he1841. And ready verify. prays

his costs,and for to be toandjudgment, damages adjudged
him.”

To this there was a demurrer andreplication, general
joinder.

M. W. and forTapptm Morrison, the plaintiff.

theMinot,Pierce for defendant.8f

Bell, J. The States,district courts of the United though
of limited are courts,not inferior in the techni­jurisdiction,
cal sense the term. doof If notjurisdiction appear upon
their their be reversed on errorwillproceedings, judgments

nullities,or but are not be disre­whichappeal; they may
Sullivant,in a collateral v.Mc­Cormickgarded proceeding.

10 Wheat. 192. In this the district courts stand onrespect
the same as courts of and the;jurisdictionfooting general

of courts is to be until thesuchauthority always presumed,
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is v. 1 Coms.Cowell, 505;shown.contrary Ruckman
Kemp May, 267;v. 5 Cra. 6Kennedy, Skellern v. Cra.185;

v.Thompson 3 W. & v. 10Lyle, 166;S. Reed Vaughan,
Mo. 447.

A court of havegeneral however,jurisdiction, spe­may
cial and notstatutes,derived fromsummary powers, wholly
exercised law,to the of the common andcourseaccording
which do not to it as court ofa jurisdiction.belong general
In such cases, its decisions be and treatedmust regarded
like those of courts of limited and Em­special jurisdiction.
bury Conner, 15Charlotte,v. 3 Coms. v.322; Huntington
Vt. 46.Rep.

mat­such as to thecases, subjectThe in bothjurisdiction
the and as to be affectedter of to the byjudgment, persons

will bethe andit, ;must record thing pre­appear by every
does dis­to be the which notsumed without jurisdiction,
Bill,v. Wms.to be within it. Peacock 1appeartinctly

v. Willes73, notes; James, 199;Saund. and Ladbroke
Martin,v. 19 Johns.416;v. Willes MillsLawrence,Sollers

v.3Robinson, 267; Kempisv. Wend. lessee7; Thomas
3Cowen, 311;5 v. Wend.Kennedy, 173;Cra. Wheeler

v. 7603; Koeber,v. 3 Barb. C.Harris, PeopleBarnes S.
v.6 1639; Treat, 340; Crane,Hill Bank v. BarrittShep.

Vt. 246.
toin relation the sub­The of the district courtspowers

courts ofhave beenofject by highbankruptcy, regarded,
and sum­as class ofcharacter, within the specialfalling

mustso that such cases themary powers; jurisdictionin
held,it thator be Thus has beenshown.appear, distinctly

the where histhe residence of the districtwithinbankrupt
made,for act wasthe benefit of theapplication bankrupt

his debts are notshown, indebtedness,be his and thatmust
that thecharacter;of a it must pro­andfiduciary appear

forth thosewere commenced a settingby petition,ceedings
and aa schedule offacts, accompanied propertyby proper

5Andross, 327;v. Stephenlist Sackett Hill.of creditors.
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v. 1607; Cowell, 505;v. 6 Hill. Coms. PriceEly, Rucknam
Bray, 223,v. 10 Law Rep. (N. J.)

it that have beenwhenOrdinarily, appears proceedings
ofcommenced before a court jurisdic­regularly competent

errone­that ortion, the howeverapplies, irregularprinciple
arebe,the are valid untilous theyproceedings theymay

error,if oraside, motion,reversed or set or onon irregular,
noif erroneous. are in ease to be regardedappeal, They

inas ornullities, nor to be by plea proof anyimpeached
H.Whittier,collateral v. 3 N.Gorrill Rep.proceeding.

191;v. Wesson v.265; Knowlton, 11 N. H. Rep.Smith
Coms.Embury Conner,v. 3Chamberlain, 331;3 Coms.
Keene,323­ v.Cincinnati,v. 18 Ohio Smith511; ;Newman

Callahan,v. Griswold, 784;9 Mo.411;26 Maine (6 Shep.)
384; v.Varnum, Holmes,1 Clark 1v.Wight Doug. Doug.

v.v. Dar­Catlin, 77;18 Vt. Cook;390­ Peirson (3 Wash.)
H.393; Emerson,Pick. v. 15 N.18 Kittridge Rep.ling,

262.
not intend to exclude anydoesThis inquiryprinciple

court, ato the of the sincejurisdiction judgmentrelative
a court has not isrendered which jurisdiction, entirelyby

v.265;v. 3 N. H. BordenWhittier,void. Gorrill Rep.
v. 9Fitch, 464;15 Mass.141; Rep.Johns. Bissell Briggs,

2Crane, ; Lewis,v. 16 v.Vt. 246­ WesterveltBarrett Rep.
Boynton464;v. 4 Scam.511; Harper,McLean Swiggert

;Johns. 39­Stearns,7 Met. 415­ v. 19Foster,v. ; Bigelow
191; v.Knowtton,v. 11 N. H. Latham Edgerton,Smith Rep.

Robertson,v. 1 Strob. 1.9 Hill227;Cow.
befact, which the depends, mayupon jurisdictionAny

the hasdenied, unless, in the case where objectionperhaps,
is questioned,taken in thebeen court whose jurisdiction

ofof an decisionit has been made theand subject express
v.Stillman, 292;v. 4 Cow. WalkerShumwaythe court.

6Butler, ;C. 613­Noyes5 Denio v. Barb. S.Mosely, 102;
3 U. 750.Hickey Stuart,v. How. S.

to takebe or whichfactAny may alleged proved, goes
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the thewhereaway in casesjurisdiction, except, perhaps,
waived,is of a be andsuch nature that itexception may

the interested has lost his to his ownparty except, byright
or of at theact, it,his to avail himself properby neglect

of theof the For jurisdictionstage proceedings. example,
the due service- of theacquired process pre­personáis by

andlaw,scribed or such notice as the lawby prescribes;by
the be voidable.in absence of such notice a willjudgment

v. 8 v. 7 M.Finlay, 385; Smith,West Blackf. S. &Enos
v. Gray­v. Vt. 643­85; ;Gilman 11 ClarkThompson, Rep.

an, ; Babcock,2 Pike 149­ Ford v. 1 Denio 158.
been servedhowever, a who has not withIf, pro­party

notified,not shall andcess, or has been appearwho duly
account,on that theto the actionanswer without objection

Noyesis forever v.waived.to the jurisdictionobjection
Clark,v. 2 Hill 657.;C. 613­ MaloneButler, 6 Barb. S.

actionit that the iscases,most where properlyIn appears
the has thuscourt,in a andcommenced proper jurisdiction

court,been that it has toonce acquired authority proceedby
v. Vt.Gove,the case is concluded. Evarts 10until Rep.

137.v. 1 Scam.161; Scammon Ogden,
since theretrue,this not are cases whereBut is universally

be the course of theaffectedthe jurisdiction by pro-may
itself. A familiar instance of thisceedings in the case kind

to real estate athe an action of beforeis case of trespass
thereIf a of title isof the plea interposed,justice peace.

andarrested,of the isthe justice any judgmentjurisdiction
afterwards, nonsuit,of is void.excepthimrendered by

N. H. 291.Atkinson,v. 4 Rep.Pritchard
andare differentinThe bankruptcy peculiar,proceedings

at common law. furnishare Theywhich knownfrom any
varies atmeasure ofinstance the jurisdictionan in which

In the earlierdifferent of the steps,proceedings.stages
is theTheare ex parte. petition presented bythey entirely

thelike ofcases,himself. In present, voluntarybankrupt
of antheofthe decree bankruptcy, appointmentbankruptcy,
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beforeis nothereare made as&c., partywhileassignee, yet
to all these things,the the himself. Ascourt, but bankrupt

ofthe the residenceof the court uponjurisdiction depends
thecharacter,the his anddebts, regu-and theirbankrupt,

the ultimate pur-of his schedules. Butandlarity petition
of the creditorsof all these is thepose to affectsteps rights

ofof athe toand to them accept partbankrupt, compel
their To makedues in claims.of their wholedischarge

whichthem other must be byadopted,parties, proceedings
them, of whatactual be toand notice shallpersonal given

anhas anddone, op-been done is desired to beand what
ifandafforded them to come forward object,toportunity

stat-as thethink noticeor suchthey proper; general given,
is a ofsufficient;ute deems because it first justice,principle

admitted and acted man’sthat noupon rightseverywhere,
be of whichcan taken or aaway proceedingdestroyed by

he nohas notice.
All the are like the attachmentpreliminary proceedings

of towrit,a calculated secure theproperty upon merely
debtor’s the benefit of the but thecreditors;for ju-property
risdiction of tothe court as the other whoseparties, rights

be onedecision,are to affected the final in theby depends
service of such orcase the due parties,process uponupon

the instead of suchlaw,the due notice requiredupon by
the notices to beservice, other,and in the requiredupon

case,In the latter thethe law. jurisdic-bankruptbygiven
the in theirof the court to entertain earlytion proceedings

noticesthat suchshown, it bewill presumedbeingstages
thebeen until contrary appears.have regularly given,

certificate of thethe andBut as the ofvalidity discharge
the court hadwhetherthe question,bankrupt depend upon

creditor theof theof the byacquired personjurisdiction
be deniedfact welllaw, that bynotice mayprescribed by

evidence,theisand if that bya plea supportedproper plea;
omis-thethe effect offail,the will unlesswhole proceedings

creditorobviated. Each separatesion can be somein way
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stands on a distinct this andas to howeverground point,
de-been,the as to others have theproceedings mayregular

of are andcree and the certificate voidmerelydischarge
to him,as if he has not been notifiedinoperative agreeably

theto the of statutes.requirements
of notice in the demurred to in thisThe denial replication

“ at time of the and of&e.,is thecase as follows: petition,
hiscreditor, &c.,the was a and&c.,the plaintiffdischarge,

&c.,and no notice to servedknown, wasappear,residence
letter,to as&c., &c.,or addressed himhim, requir-byupon

de-of this must of courseTheed, plea&c.” sufficiency
law, the of thethe statute 1841.bankrupt Bypend upon

notice isact,of this to be in tworequired givenprovisions
bethe to de-the firstof upon petitionproceeding;stages

be toeffect of wouldthe whichclared a only givebankrupt,
to be athe to decree thethe courtto petitionerauthority

thean &c.; uponappoint assignee, secondly,bankrupt,
“4,section bankruptfor everydischarge. Bya.petition

** * shall&c.,his andsurrenderwho shall property,
** * &e.,the shall be entitledcourt,the orders ofobey

al-decreed anddebts,all his to beto a fromfull discharge
a certificate thereofcourt, &c.,the and grantedlowed by

filed forhiscourt upon petitionto him said accordingly,by
to benotand grant-such certificate dischargethat purpose,

of norfrom the decreeed until bankruptcy,ninety days
in somenotice newspaperuntil after publicdays’seventy

havecourt, to all creditors who provedsuchdesignated by
and&c.,interest,in totheir and otherdebts, appear,persons

should notand certificatecause suchshow dischargewhy
the resi-cases wherethat in allProvided,be &c.granted,

him,ona serviceknown, personally,of the creditor isdence
ofusualto him at his known placeor letter addressedby

discre-court, as in theirtheresidence, shall be byprescribed
atto the distanceshall seemtion having regardproper,

* * And suchresides from such court.the creditorwhich
allshall incertificate, whenand duly granted,discharge



TERM, 1852.DECEMBER 307

Presby.v.Morse

courts of deemed a full and complete dischargebejustice
as a full and completeof all and bedebts, &c., may pleaded

conclusive evi-to shall besuits,bar all and the same&c.,
sametheunlessdence of itself in favor of such bankrupt,

or concealment.”shall be for fraud wilfulsomeimpeached
benotice should givenit essential thatThis statute makes

come in andinterested, toto the creditors and other persons
first,;benotshow cause a should grantedwhy discharge

desig-notice in some newspaper,publicby seventy days’
onand servicecourt;nated the personalby secondly, by

lan-shall Thethe as the court direct.creditor, letter,or by
betois too clearaccurate,neat norneitherguage, though

“ be,toand certificate notmistaken. Such discharge (shall
•notice in somenot until aftergranted seventy days’be,)

thethat in all cases whereProvided, also,&e.newspaper,
him,known,the is a service onresidence of creditor person-

court,”be the and ofletter,or shall prescribed bybyally
seem that no one couldIt wouldcourse accordingly.given

court withoutthe that the wasposition, absolutelyquestion
becauseis,that entirely pro-without jurisdiction,authority,

notice wasa until suchto decreehibited, given.discharge
one of thesethatcan see no forAnd we supposingground

theasas and asis not much required, indispensable,notices
theforthe one be deemed a substituteor that canother;

other.
to thenoticethe fact of due andview,this properUpon

es-wasto be denied this replication,bydesignedplaintiff,
to thecourt act plain-to the uponsential authoritygive any

issue,in be-to beand a matter putwastiff’s properrights,
thebyand thecause, properif plea supportedwell pleaded,

the defenceanswer toit a andwas complete perfectproof,
the defendant.set up by

to make the certificatebeen the intentionseems to haveIt
thein favor ofconclusiveitself,of evidenceof discharge,

Thereorfor fraud concealment.unless impeachedbankrupt,
of mostactsin the bankruptare such Englishprovisions
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recent date, evidencethe certificate itself conclusivemaking
of fact effect;to and butevery itnecessary give validity
this is defeated in the introduc-purpose 1841,the act of by

“tion of the clause, thewhen This makesduly granted.”
effect theof certificate, evidence,as a as de-anddischarge

its bependent and it could notupon being duly granted;
asregarded the thewhen noticeduly granted, required by

act to be to in interest had not beengiven parties given.
The of the act rise to another ques-language bankrupt gives

tion, not butconnected with that we have been considering,
essential to be raised inconsidered in the pointdetermining
this case. It is the the wellquestion whether, pleasupposing

of want of apleaded due fornotice of the discharge,petition
to be the him-valid, has shownin thisplaintiff replication
self entitled to the henotice, of the want of complains.which
The certificate and until afteris not to bedischarge granted

notice in some all credi-&c., toseventy days’ newspaper,
whotors have inter-proved and indebts, personstheir other

est, ofProvided, the residencethat in all cases whereSfc.
”“ the orcreditor is known, a service on him bypersonally

letter, a&e., shall be from&c. It isprescribed, apparent,
reference to the rule of the district court on this subject,

in the cir-No. that the of(Rules Bankruptcy, judges12,)
cuit court, under whose revision those rules were adopted,

“a narrow construction the un-gave creditor,”to the words
to,them whonot to creditorsderstanding apply generally,

were known to be such to and resi-the' whosebankrupt,
dences nameshim,were known to nor to the creditors whose

act,and the toresidences are the first section ofrequired, by
be stated in a list the to be declaredpetitionaccompanying

in thea but to those creditors of pre-bankrupt, only spoken
of the debts.section, provedwho have theirceding part

rule,That after manner of noticethe by publica-directing
“ credi-tion, and also the residence ofwhereproceeds, any

known,other is noticetor who has his debt or claimproved
orthereof shall be a service on him, bygiven by personally
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offormAnd theclerk,”a &c.theletter,printed bysigned
is6,)on suchthe of (formorder notice petitions,prescribed

After directingthe construction.based on sameapparently
“ whoalland creditorsin the itnotice newspaper, proceeds,

interest,in maydebts, and otherproved personshave their
creditors, whose&c.,and that all suchcause,”showappear

a noticeentitled toshallknown,of residence are beplaces
letter,oreitherorder,of the same and bypetition personally

&c.
theact,If this of theis the true construction bankrupt

thatitbad,is because allegesin this casereplication though
the his residence wascreditor, and thatawasplaintiff

debt. Ashe had hisknown, it does thatnot allege proved
notice,if the statute to be construed as per-were requiring

the of creditorletter,or where name the in-onlysonally by
the of stated in the list ofnotice,on was credi-wantsisting

be ators annexed to the to declared thepetition bankrupt,
itdefective,be because does notwould showreplication

name inserted in that list.that the wasplaintiff’s
tothe lawOn require actualprinciples, oughtgeneral

tonotice to beand whoseevery personpersonal given rights
the;be affected a decision and want of suchare to noticeby

the of suchto defeat oroperation judgment decree,ought
it affects the of not notified,so far as persons whereverrights

tois such notice.it But itgivereasonably practicable will
actualdo to that such notice should berequirenot brought

to in interest. Inhome cases it is abso-every party many
and othersin it is difficult tolutely impracticable, suchgive

and aswithout suchnotices, wouldexpenses tend todelays
of thedefeat the entire It is,objects proceeding. therefore,

ofsettled that various modes ofpartieswell notifying legal
valid and effectualbe within the jurisdictionproceedings may

;themwhich and then,of the prescribesgovernment though
notice, allfall short of actual will bethey may entirely parties

of thethem. Such are most noticesbound by prescribed
¿nin cases theState,the laws of this courts ofarisingby
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in cases the theof attachment of of absentprobate, property
defendants, and the like. the hadIf actbankrupt merely

arequired notice to all creditors and others interested, by
in a it must be held sufficient toaspublication newspaper,

all within Thepersons the Union. statute having prescrib-
ed or innotice, letter,notice certainpersonal cases, it isby
not to be with in those cases. If it beenhad ourdispense'd

a it,to have to in instance,construction the firstduty given
as to the entitled to or noticepersonal notice,persons by
letter, we should have it a to it a mostthought duty give

construction,broad and liberal for the of theprotection
creditors;of and we should have deemed those credi-rights

tors who had their debts, and thus madealready proved
tothemselves the as intoparties thatfallingproceeding,

class who least further actual and notice ofrequired special
the a thefor but act beenapplication discharge; having

since we should feel dis-warranted inlong repealed, hardly
the to itconstruction the toturbing courts whomgiven by

which,its administration confided,was and so farspecially
as we are has notaware, been Theresisted.seriously rights
of to an immenseparties extent itsdepend upon support,
and it is to theimpossible estimate mischiefs to result from

reversal,its if that were It must, betherefore,practicable.
deemed settled, that the creditors arewho entitled to per-
sonal notice, or letter,notice are those havewhoby proved
their debts, and no As notothers. it is that thealleged

is one of class,this the be held in-plaintiff mustreplication
sufficient.

1848,From the for Tit.44,Annual Bank-Digest page
31, Missouri,it inrupt seems that this has arisenquestion

and it towas there decided failure to notice a cred-that give
itor will not vitiate a of We arecertificate notdischarge.

Pease,aware of the of v.this decision. Skeltongrounds
Mo.10 473. it268, 71,And from 4 U. S. BankruptDigest

that it thewas in South Carolina thatappears decided
omission, for the thebenefit ofby petitioner bankrupta
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tosufficientof itselfis notlaw, creditor,to notice to agive
creditor, withoutsuchhis asinvalidate discharge against any

intentional.andthat the omission was fraudulentproof
v.of BurnsidecasesKebb,v. 1 Rich. 374. TheBrown

do523, notv. 10 Ala.75, Paine,8 Met. and FoxBrigham,
the raised here.turn on point

theon demurrerJudgment defendant.for

v.Jones Woodman.

$450,give yearsB. a lease of his farm for three paidIf to C. for the rent of in
advance, B.,subject by giving quit,to be terminated on at thenotice to and

therefor,year quits, receiving moneyfirst onend of the C. notice an action for
againsthad and can be maintained B.received for the amount in bis hands

unexpired term.for the
farm, subject B.,apurchased grantor, C.,A. a to lease from the toWhere which

run,years byto but which couldbe terminated the assignshad two lessor or his
notice, $300,years paidand for which two C. had B. and at the timeon of the

assigned A.,conveyance the farm the lease wasof to without consideration
him,by by Held,and he afterwards terminated thepaid lease notice to C.—

lease, B.,taking positiondeed and A. assumed the grantor,in the ofthat the
facts,might $300jury placedinfer from the thata were in theand that hands

C., agreement, and that an moneywith his action forA. for had and re-of
bythereforceived^might be maintained O.

Assumpsit. The writ was dated 10th, 1850,September
forcounts; one,two use andcontained of aoccupationand

in of Grafton,in thefarm fromDanbury, countycertain
20,to the for1848, 1850; other,1, hadMay moneyApril

received.and
facts in evidence: one JasonThe following appeared

farm,the owner of the leased the same to thebeingThayer,
1847,the 20th of to the 20th offrom day May, dayplaintiff,

for sumin the of for1850, lease thewriting,May, by $450
advance, which done.to be in wasterm, accordinglypaid


