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to and evidencewas not bound the was ofobject,plaintiff
thecourse introduced at risk of the who offered it.party

admissible,If its admission has rendered other evidence
which otherwise not be cannot com-would competent, they

there must beoverruled,Theplain. exceptions being
theon verdict.Judgment

Nealley Greenough.v.

originalof a to anThe evidence the thatsuit, is in theparty hands of thepaper
is sufficient to admitadverse evidence.party, secondary

originaltoNotice an is not where the form theproduce paper of ac-required,
givepleadingstion or of the is such as to notice that its will beproduction

ofcontradict the theto other ifsecondary proof side, incorrect.necessary

Nor has obtainedwhere the of thepossessionparty fraqd.paper by
justiceAn admission of the a groundsof of theclaim, ofexpress which the

isis evidence of factaware, to thatparty fully every claim.necessary support
An admission of the same kind is more strong,or lessimplied evidence, to the

same points.

legalof used in aImprisonment by'virtue process, andproper formanner, only
a lawful is no duress.purpose,

Assumpsit. theIn first count, it is that onealleged N.
on March, 1850,1st drew hisWadleigh, order in writing,

date, hand,of that his directedunder to the defendant, re-
him to to the onquesting pay plaintiff, demand, the sum

onof and that the same the$20, day plaintiff thepresented
said order to the whodefendant, then theaccepted, same,
and to the thepromised plaintiff amountpay thereof, &e.

The second count is for had$30, and receivedmoney by
the to thedefendant plaintiff’s use, lent and advanc-money

to,ed and laid outpaid, and for the defendantexpended
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on divers sums ofthe and interest money,forplaintiff,by
to theand defendantfrom the plaintiff.due owing

issue, the offeredthetrial, plaintifftheUpon upon general
aaffidavit, of the isto the court own which followinghis

copy:
“ and that I have not inJohn F.I, depose say,Nealley,

in the declaration in theorder, mentionedthepossessionmy
C.name,in Johnsuit, against Greenough,now pending my

C. C. Pleas. It was retained saidin the Merrimack by
him,it to I nottime I and haveat the presentedGreenough

it since.”seen
to account for notsatisfactory pro-This was adjudged

thetrial,on and then introducedorder plaintifftheducing
andP. Rolfe John and nowitnesses, Henry Pettengill,as

other testimony.
about a month orthat six weeks andtestified ago,Rolfe

of this hesuit,commencement wasthe employedsince by
on inthe defendant the this ease to toof writthe bail go

State;back the defendant into thisandYork,New bring
of andwrit,him a this the other ne-withthat having copy

toto de-him back thegive authority bringcessary papers
he thebail,account of his showed to theonfendant papers

and to as theYork, him,in read witnessdefendant New
thatit, the the defendant remarkedbail-piece;expressed

that this claim had not been andhethat was surprised paid,
sent on the to it. Andhe to havethat meant money pay

that he did not talk thehave withthis witness testified any
the order.aboutdefendant

that he was the officerwho made thetestifiedPettengill
defendant, anthe in this case theservice of writ upon by

the thehis that defendant then knew whatarrest of body;
in the to andcase, him,claim was the writ shownbeing

he made no to the claim that the;that witnessobjection
in anddefendant,had other demands his hands theagainst

that the defendant said all of butthem,he would settle
said the order.aboutnothing
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court,The the that thisinclined to evidenceopinionbeing
case,was insufficient to make the the causeout plaintiff’s

entered,was consent taken from the and a nonsuitby jury,
to the tocourt,;the of the nonsuitsubject opinion superior

orstand, the cause to be tried the to theby accordingjury,
of the court.opinion

forMinot,Pierce the now move that the non-plaintiff,Sf
suit be set aside.may

Dana, thefor defendant.
All onclaim the of the to maintain thispart plaintiff

action arises from the of the order thealleged acceptance by
defendant. the soleThis is foundation for both counts.
We contend that the cannotplaintiff because—prevail,

“I. An must beacceptance proved. Thepositively bill
or thenote and it must beallegations respecting asproved

the declaration,described in in orterms in substance, who-
ever be the defendant; andmay material varianceany will

“Bills,be fatal.” on 615. InChitty an action theagainst
a bill,of it must beacceptor that theproved defendant ac-

“the Ib.bill.” 617. Ifcepted the acceptance was by parol,
the itwho heard must beperson called.” 2 Greenl. Ev. 159.

“II. parolA must beacceptance explicit. It must im-
a direct and toport positive toorengagement accept pay.”

“Bills,Ch. on 319. A verbal of aacceptance bill is suffi-
cient, but the fromwords which such is toacceptance be
inferred, must not be v.equivocal.” Lide,Walker 1 Rich.

{<249, U.cited 4 S. 292. isThere takeDig. bill, it;your
noit’s all is Powell v.right,” Jones, 1acceptance. Esp.

“Ca. 17. The answer aof merchant, that he would honor
bill,”a is no unlessacceptance, withaccompanied other cir-

cumstances, which a third tomay take itpersoninduce by
indorsement. 573.Cowp.

III. No used to a third is notwho alanguage person,
the bill,to or his for theparty purpose, itagent although
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thereof,otherwise a verbal will beacceptanceimportmight
Thus,on 293. if aBills,such. draweeas Storyobligatory

“ must and the bill,”to such third I accept paysay person,
“ it,” itand notI shall to would be anor have accept pay

there cited.294,Ib. and authoritiesacceptance.
“ to beVerbal admissions receivedoughtIV. always

Ev. 233.' Socaution.” 1 Greenl. is thegreatwith great
or fraud in that theirto mistake verbal acceptances,liability

muchto the has beenacceptor regretted.chargecompetency
;v. 1 East 103­Kenyon, in Johnson Lord El­Lord Callings,

Cock,in v. 4 East 67.Clarklenborough,
“2, enacted,1 IV. it was thatthe act of and GeorgeBy

1821,the 1st of noand afterfrom day August, acceptance
shall beof sufficient toof inland bill exchange chargeany

besuch shall in onunless acceptance writingany person,
or a similar was ex-bill.” This afterwardsprovisionsuch

isits substance into theIreland,to and incorporatedtended
andNew York the laws ofof Missouri.StatutesRevised
be in andall mustFrance,In writing, signed.acceptances

317.Bills,onChitty
aredwress,a under not toV. whileAdmissions party,by

whiledefendant, arrested,him. A saidbe againstweighed
“ true the notethat it was his name onto the plaintiff, h^id

he time tohe wishedit, that had thoughbut security, pay
that a is arrested,decided whenKenyonLord personit.”

oris of his whether heand time isat the ignorant rights,
not,the demand or and under suchlaw tobound payby

confession, and admitsmakes seeminglycircumstances any
beshall not allowed toadmission bedemand,the such given

1Redwood,v.him.” Ranse Esp.evidence Rep.in against
155.

bail-piecearrest athe Rolfe withIt be doubted if bymay
a arrest.was legal

areof defendant consist-theVI. The admissionsalleged
to other Itparties.with his acknowledged obligationsent

. stillthe defendant considers himself asthatis not denied
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toorder,to the of the an amountindebted drawer though
The amount of theless than dollars.much unduetwenty

a sufficient for andorder constituted reason not accepting
it.paying

VII. mere not be held toThe a billof willkeeping
26,A.amount to an v. 2Barf,Mason B. &acceptance.

as cited on should this beBills,in 293.Story Especially
the case the the orwhere holder leaves bill acci-by design

“dent the of the The reten-drawee. mereupon premises
tion a forof bill an unreasonable not totime, will amount

on Bills,an 324.acceptance.” Ohitty

Bell, J. It is heresettled that a to a cause is aparty
witness to the loss orcompetent prove destruction of an

in toorder the introduction oforiginal paper, secondary
of the contents theevidence of Neil v.paper. Mc­Clintock,

355;H. Woods v. Gassett,5 N. 11 N. H.Rep. 442.Rep.
the same there can beprinciple, doubt thatno theUpon

a is toof thatparty competentaffidavit show such ispaper
ofthe hands the adverse That factin isparty. sufficient to

for the absence of theaccount original If thepaper. paper
be lost or theshown tois destroyed, evidencesecondary of

and itsexistence of contentsits at once bemay offered.
is to bewhere it shown still inBut existence, but to be

the of thecontrol adverse it iswithin party, neces­usually
that a noticeto has beenshowsary toseasonably given

it theto trial, beforeproduce uponsuch party, otherany
be of itscan contents. 1evidence Greenl.given Ev. 596; 2
2 Pl.Ev. 21­ Saund. & Ev. 782.6;Ph. But there are cases

iswhich a notice to thein notproduce paper necessary.
the of the action or of the“Where form pleadings noticegives

to be toto the aparty, produceopposite prepared particular
ainstrument, in his if to contr­(then possession,) necessary

of the otherdiet the evidence notice toparty, produce the
notinstrument is Hammon v. 13necessary. Hopping, Wend.

503; Hall, ;14 East 274­ v. Jones,How v. Scott 4 Taun.
21
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v. Jarratt,Scott, 2;v. 1 M. & R. BenherWhitehead865;
v.Jolley Taylor, 143; Peoplev. 1143;3 P. Camp.B. &

v. 1790;Johns. HardinHolbrook, Kritsinger,13 Johns.
19 Johns. McLean v.Drake, 66;v.293; Hertzog,Bissell

273;1v. Bin.154; Messinger,6 CommonwealthS. & R.
5Robbinett,v. Miss.199;2 HartKellar v. Savage, App.

v.782;Pl. & Ev. Leavitt2 Saund.391;3 Banv. Inst.11;
3 H.Simes, N. 14.Rep.

tothe order beallegedaction was founded uponHere the
the evidencedefendant, asThethe defendant.accepted by

that theHe must be awareit in hisshows, had possession.
the evidence mustorder,that thatrelate toevidence must

evidence should to bethat if such provebe andsecondary,
be towouldthefalse, necessaryor papererroneous original

a case moreWe can comingimagineset it hardlyright.
in those decisions.statedthewithin principleclearly

toto the adversea noticecase, party pro­whereAnother
is thenot whererequired,is partyan.duce paperoriginal

Gray v.fraud.of such paper byobtainedhas possession
3v. Spooner,Con. Davis65;Const.2Kernahan, Rep.
2Nixon,v.724;7Ries,v. EdingtonDoe284; Bing.Pick.

Holbrook, 90;13 Johns. Com­v.PeopleC. 324;N.Bing.
3 Inst. 1 Greenl.391;Banv.82;v. 3 Mass.Snell,monwealth

notes 2425;2 & Hill’s225;2 Ev. Cow.Ph.597;Ev.
256.4Cook,Leeds v.782;Ev. Esp.Pl. &Saund.

not,does farof the perhaps, goaffidavit plaintiffThe
the of fraud in ob-the defendantfixto upon chargeenough

order; it is difficult totheor thoughwithholdingtaining
could be back anda like this with-kepthow paperperceive

some fraudulentfortrial, purpose.excepttheuponheld
admitted, it becomes aevidence being properlySecondary

this case was sufficient toofferedin provethatifquestion
the iswhoof action. Generally,cause partythe plaintiff’s

a andof aloss or destruction paper,thedriven by fortiori
of a his ad-the paperwithholding bybycompelledwhen

toevidence, is confined notoresort secondarytoversary,
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or direct,of be more lessevidence. Itparticular species may
or bewouldcircumstantial. evidence whichmerely Any

to the incompetent like contract merely parol,prove resting
will be to the contents of theadmitted what wereprove

Woodman,written 236;2 Ev. v. 6agreement. Ph. Brown
Car. & Ca.; 389;206­ v. HallRoss,Doe 2 Daw. Pr.Payne
v. Ball, 3 Scott 579.

A who, instrumenta deed or other writtenparty having
in his withholds it has nopossession, from inspection, right
to theof of evidence thatcomplain kind ofanyinferiority

be the ofother to themay brought by placeparty supply
the He is inferior evi-original. himself the of thecause
dence, back the 5by best. Doe v.keeping Wainwright,
Ad. & El. 520.

A verbal which one at theagreement, by person, request
of a second, should to assume and the debt ofNengage pay
the second to a third third,when assented to theperson, by

the second,in of is evidencedischarge whichbinding. Any
bewould to such ancompetent beprove agreement, would
so to an in the kind,of likeequally prove agreement writing

the lost,where was or in of thewriting defen-possession
dant. If defendant,the the nature of the claimupon being

stated to madehim, no butdistinctly admittedobjection,
that it was a thatclaim, admission beexpressly mustjust

evidence of fact to establish the claim.every Thenecessary
effect must be the thesame, wheresubstantially admission

in terms that the claim isis not but what isexpress just,
a assaid is of such character to admit itsimpliedly justice;

thé as is herestates, Rolfe,if witness done heas thatby
to the defendant a of the writ, and read toshowed copy

that and of the of the bail,him a return arrest andcopy, copy
is we thewhat understand witness’by(which expression

“ theand made nowitness but saidobjection,bail-piece,”)
that the claim nothe had been and thatwas surprised paid,

he to sent on the tomeant have it. These ex-money pay
that founded,the claim wellwaspressions naturally imply
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and statedconsidered as an admit factadmission, everythey
claim,-in draw-the declaration as the foundation of the —the

order,of the the and thedrawer,of the accep-ing signature
tance of the drawee.

the ex-The like fromadmission is impliedvery strongly
to The writwitness,used the otherpressions Pettengill.

was,the claimhim, ;was shown with others he knew what
themit,and no he settlemade to but said wouldobjection

all.
be to andman of anNo would likely unjust ground-say

thatnot beenclaim,less that he was it had paid,surprised
he he wouldit,meant to send on to and thatpaymoney

the wouldit. Nor if claim were- false andsettle wrongful,
as to hisall,a of it at be to silentman who belikelyspoke

toThese admissions tendto be holden it.uponobjections
as it in his Nothe case he stated writ.plaintiff’sprove

as to kind ofcan arise acceptance.question any particular
tobelieved, evidence is andIf the positive explicit enough

toit not tendthe of but does provefactprove acceptance,
asmode, no toquestionandan inacceptance any particular

to anof or acts constitute accep-effectthe wordsparticular
here.tance, can arise

tois has tendencyhere which properThere nothing any
as hasduress,made underthat these admissions wereshow

and arrestbeen in the A propersuggested argument. legal
to effectthe indemand notquestion,upon designed any

action,the andother than the bail inofpurpose obtaining
or ofwith other improprietyunaccompanied any severity

481;2 2to deemed a duress. Inst.manner, is never be
61;Com. Touch. 1402; 136;Ab. 1 Black. Shep.Bac.

3 N. H. 508.Duncan,22­ v.7; Rep.Banv. Inst. Richardson
of thehim as thewas madeThe arrest Rolfe by agentby

writ,the and the officer’sa ofbail. It was made upon copy
and ofthe substitute equivalenthere constitutereturn, which

thein York as bail-common law and Newis atknownwhat
an dthat arrest was legalFor whichthing appears,piece. any
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There is no that was takenproper. pretence advantageany
of the defendant’s or not awarethat he wasposition, fully
of his If the bill isthere norights. questionwas accepted,

toas the theconsideration, since that is admitted accep-by
tance, nor as to the or relations of theprevious dealings
parties.

The evidence offered ahad tolegitimate tendency prove
the facts the in his declaration. It wasalleged by plaintff
for the to theof and of the evidence,effectjury judge weight
and we think it should have been to them.submitted

set aside.Nonsuit

Morrill & a. v. Foster.

partition,a petition pleaIn for a petitionee hold,that the does not nor on the
day petition, hold,of the of theexhibition nor ever afterwards did the said

thereof,premises, any part togethernor petitioners,and undivided with the as
they petition this, &c.,in said supposed,their have and good pleaof is anot

general issue,of the it negativebecause does not the allegationsmaterial of
petition.the

that,special plea theat time of preferring petition, petitioneeA the the was sole
seized, with a petitioners parttraverse the any thereof,that were seized of as

common, bad;tenants in is thebecause traverse is much narrower than the
allegations because,petition, though true,substantial of the and the petition-

ers, them, may partition.or one of be entitled to

petition partition broughtmayA for be any personagainst ininterested the
property.

partitionin upon rights petitioners,The issue must be the uponof the and not
of petitionees,those the unless the latter disclaim all interest.

partition.Petition for The sets forth thatpetition
Elisha Morrill and B. Martin areTheophilus severally
seized as intenants common Foster,with Ira each of one
undivided offourth a of Pembroke,certain tract land inpart
bounded, &c., and that there a the title,is dispute about


