
BELKNAP.12

Ryan Rand.v.

be contradic-butcontain,are conclusive evidence of what maynotBeceipts they
varied or oralted, testimony.explained by

notwhenwriting of the accounts betweenin of the situationStatements parties,
containing fall within the samecontracts, principle.

ac-A. on booka balance duewriting, that there isA certificate or instatement,
con-is noteigned B.,a certain andcount from B. of to date, by$143,53 up

beandthe explainedclusive evidence of all the accounts between mayparties,
parolby testimony.

Assumpsit writ, one itemto theah annexedaccountupon
of which was as follows:

due onas found1848, Dec. 22. To balance of accounts
settlement for labor and boarding,.............$143,53

to 47,17There other items in the account amountingwere

set-off, of numer-issue and aPlea, the consistinggeneral
theto the from storeous items of delivered plaintiffgoods

1848,dates, 1st,from Decemberdefendant,of the at different
1st, 1849, to.............$379,56to February amounting

toitems,the wit:And following
six months,.......................12,00ofRent shanty,

on & Gilman,........20,00of Noyesin favor RyanOrder
Dec.,22d asbill, not rendered follows:Smith’s

instore, 90,33from Smith’s delivered September,Bill of goods
“ “ “ “““ October,... 10,91

“ «“ “ «“ 1849,..17,25Jan.

introduced atrial, the as evidencethe plaintiffUpon
defendant, of the isthe which afollowingbysignedpaper,

copy: .
“ aThis certifies that there is22d, 1848.Meredith, Dec.

D.account,on book from J.Patrick Ryan,duebalance
dollars andandone hundred fifty-threeofRand, forty-three

of December.to the first daycents up
J. D. RAND.”
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The defendant then on whenofferedto that the dayprove
the thewas the look over ac-paper togiven, parties agreed
count-books of accountsthe and to settle thedefendant,

books,them so thosebetween far as exhibited onwerethey
to time itthe first of to thatup December, 1848; that prior

had been H.between the and one Warrenagreed parties
Smith, that the from the store ofhaveplaintiff might goods
said Smith, as he them,from time to time should onwant
credit, and that the todefendant should be accountable
Smith for the of thebills,those and thatpayment plaintiff
should account to the defendant for whatever mightgoods
be thus delivered Smith to the in their monthlyby plaintiff,
or settlement,settlements; that at the time of thequarterly
on the 22d of December, .therehad been three bills of goods,

the three last items inbeing set-off,the delivered Smithby
to the under that timeplaintiff and that at theagreement,
of the onsettlement, the December,22d of it was agreed
between the that these bills beparties should not included
in the but should be forleft futurereckoning, adjustment,
and that the ofmade,settlement thus the sumupon $143,53
was due the tofound from defendant the and theplaintiff,

on account that the other items inthereof;waspaper given
set-off, sold,the not in the account forcontained weregoods

settlement,not in notincluded and reckoned that beingthey
on the to ofaccrued the firstbooks, although priorthey day
December.

To the admission of this evidence the objected,plaintiff
aandand consent the cause taken from thewasby jury

entered,nonsuit the be aside the causenonsuit to set and
to be an for of theauditor,committed to the purpose stating

asaccounts suchbetween the upon principles mayparties,
orcase;be held the court to be in the the causeby legal

for of whichto be submitted to a the trial factany mayjury
material, thebe deemed motion of eitherupon party.

The the case were totransferredquestions arising upon
court forthis determination.
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Bell, for the plaintiff.
“The words in theaccount,”book defendant’s certificate^

ahave wellto andandbelong ordinary popular language,
ofnot mattersknown and embrace;signification onlythey

books, but everyaccount which the defendant’sappear upon
book ac­onwhich a ofwas subject chargething proper

And parolall the case.count, the items stated inincluding
used into show that wereevidence is not admissible they

Stark, ;on. Ev. 566other 2than their sense.any ordinary
son, 4 Taun.v. Dow­277,281;1 Greenl. on Ev. Pickering§§

C. 525.779; 2 & P.Taylor v. Briggs,Rep.
thea testator usedcannot be thatparolIt shown by

”“ one.in from thea sense differing ordinaryword moneys
231;Ch. 14 Johns.v. 1 Johns.Mann Mann’s Exrs. Rep.

“thetestator meant word plate.”1. Or what theRep. by
Or theWms. 419. word2 P.Osborne, byv.Nichols

“ 4 799.Watson,v. Barn. & Ald. SeeRichardsonclose.”
French,v. 4 East. 135.also Robertson

the defen-Gate forBellows, with whom were Rogers,<$f
dant.

claim at the timedefence is a set-off aThe of existing
is an ac-the settlement. The paperof given substantially

iswere settled. It noth-that all accountsknowledgement
not even ifa so themore than explicit,receipt, thoughing

“ beterm account” includes the claim offeredto set off.true
as the admissiona so farIt is substantially receipt, respects

contradictedsettled,are and bethat all accounts bymay
212,2 Phil. Ev.301;1 Greenl. on Ev. Cowen’sparol. §

182;1 C. 3 Johns.194;and note to Peters’ C. Rep.Rep.
317.

evidence,offered inJ. The wasEastman, whichpaper
beRand, to be of that class which mayby appearssigned

a mereisevidence. Itor contradicted parolexplained by
the be-of the of accountscertificate or statement situation
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tween the at the time of itsparties date, and stands upon
the same as It contains within itself thefooting receipts.
evidence of a over, an examination of the accountslooking
between andthem, states result,the and that result bemay
explained.

That are not evidencereceipts conclusive of the true
state of isdealings between well settled. areparties They
prima evidence of what contain, but be con­they mayfacie
tradicted, varied or oral v.Tuckerexplained by testimony.
Maxwell, 11 Mass. v. 9 Johns.143; Weed,JohnsonRep.

310;Rep. v.Maze 1Miller, 328;Wash. C. C. Put­Rep.
v.nam Lewis, 8 Johns. 389; v. 4Rep. Dyer,Rollins Shepl.
475; v.Rep. Burnap 3 v.144;Vt. HousePartridge, Rep.
2Low, Johns. 378;Rep. Fuller v. 9Crittenden, Conn.

406.Rep.
A in full of allreceipt demands was to be contra-allowed

dicted, and shown to haveby parol been intended for an
unliquidated claim, a balance struck stillleaving due. En-

v.sign Webster, 1 Johns. 145. So evidence was re-parol
ceived to show to what demand a wasreceipt applicable.

v.Brooks 2 Met.White, 283.Rep.
A settlement between is to beprima takenparties facie

as a ofsettlement all demands, but is not conclusive, and
is no bar to a for matters not included in the settle-recovery
ment, at the time. Nichols v. 12though Scott, Vt.existing

47.Rep.
This is not a contract for thepaper ofperformance any

act, or the of sum of It containspayment noany money.
to but is evidence of a settlement ac-promise ofpay, simply

counts, and, think,we falls within the ofclearly principles
the authorities cited.

The case is a one for an auditor. Whatproper particu-
lar evidence the auditor shall orreceive, the precise princi-

that him,shall as seems to beenhave contem-ples govern
should be indicated to beauditor,the cannot nowplated

After a before the auditor, and aspecified. reporthearing
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'
the hasmade whether hearingthe court willhim,by judge

the re-orrecommitnot, affirm, rejectbeen or and willlegal
as shallport, justice require.

transfer, the nonsuittheto the ofprovisionsAccording
tothen be committedaside,must be set the case willand

auditor, thean or tried common pleas.by

Hodgdon v. Merrill.

“ theThe the is a toform of the for costs bondsecurity court, payrequired by
as thewhole or to besuch of the costs awarded paid by-to-,part

court order.”may

fordefend a suit betweenthe admitted to or others,prosecuteOrdinarily party
will herights,the of his involved in its decision,protection incidentally

chargeable arising fromfor the costs his interposition.

becomingcommencing in the of orThe a suit name another,party voluntarily
assignee litigation, continuingand toof in a inthe either case prose-party

assignor, chargedin the withcute or defend the action name of the will be
beginning.costs from thethe

forMotion costs.for security
The in court ofaction entered the common atpleaswas

theterm, 1848;the the death of wasplaintiffFebruary
term, 1849 and his administratrix; ap-suggested February

and the of suit,assumed theprosecutionpeared February
estate of1852. The the was decreedterm, plaintiff duly

estate,be administered as an insolvent and is in factto
defendant, term,insolvent. The at this that themoved

be to file for costs,ordered on theplaintiff security ground
theof the death of and the oforiginal plaintiff, insolvency

estate; and on the further that actionhis the isground,
administratrix,-of the benefitin the name for theprosecuted

estate.of other than the heirs saidand creditors ofpersons


