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'
the hasmade whether hearingthe court willhim,by judge

the re-orrecommitnot, affirm, rejectbeen or and willlegal
as shallport, justice require.

transfer, the nonsuittheto the ofprovisionsAccording
tothen be committedaside,must be set the case willand

auditor, thean or tried common pleas.by

Hodgdon v. Merrill.

“ theThe the is a toform of the for costs bondsecurity court, payrequired by
as thewhole or to besuch of the costs awarded paid by-to-,part

court order.”may

fordefend a suit betweenthe admitted to or others,prosecuteOrdinarily party
will herights,the of his involved in its decision,protection incidentally

chargeable arising fromfor the costs his interposition.

becomingcommencing in the of orThe a suit name another,party voluntarily
assignee litigation, continuingand toof in a inthe either case prose-party

assignor, chargedin the withcute or defend the action name of the will be
beginning.costs from thethe

forMotion costs.for security
The in court ofaction entered the common atpleaswas

theterm, 1848;the the death of wasplaintiffFebruary
term, 1849 and his administratrix; ap-suggested February

and the of suit,assumed theprosecutionpeared February
estate of1852. The the was decreedterm, plaintiff duly

estate,be administered as an insolvent and is in factto
defendant, term,insolvent. The at this that themoved

be to file for costs,ordered on theplaintiff security ground
theof the death of and the oforiginal plaintiff, insolvency

estate; and on the further that actionhis the isground,
administratrix,-of the benefitin the name for theprosecuted

estate.of other than the heirs saidand creditors ofpersons
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inan interestAnd it that othershown persons havingwas
had madesuit,ofis the matterland,the which subject the

administratrix, to and pros-with the appearan arrangement
ofThe court beingthe suit for their benefit. opinionecute

made,befor costs shouldthat the order to furnish security
thethe of the thatit on securitywas part plaintiff,objected

but forincurred,not be for costsshouldrequired already
for such ascosts,or if forfuture costs past onlyonly; any

towere the of the administratrixincurred after appearance
after the decree of On theor partprosecute, insolvency.

of the it contended the shoulddefendant, was that security
be for all costs, andpast prospective.

Butters, for the plaintiff.

Bellows,Norris and for the defendant.

“ the191, 7,Bell, J. the Statutes,Revised chap.By §
” authorized,court areand courts of commonsuperior pleas

“ such secu-on and on shown,motion cause to ordergood
Under thisreasonable.”for costs as thinkrity they may
of athat the merestatute, plain-it has been held insolvency

and con-actionat the of thetiff, commencementexisting
ancause forafterwards, will not furnish sufficienttinuing

commenced,If the suit be wellfor suchorder security.
furnished, the statutefor costs whichand all the guaranties

cause, in order to bethat afor regardedrequires purpose,
must be the re-andmust arisesufficient,as subsequently,

either of thecircumstances,of partysult of some change
orfault,or of someaction,or state of thecause,or of the

of the Senteron thelaches, or favor asked plaintiff.part
however, somewere,H. 375. ThereCarr,v. 15 N. Rep.

Statutes,of the Revisedbefore thecases passageexisting
forto requirethe securityfirst powerwhich generalgave

and from ahad verythe courts constantly,in whichcosts,
these casesThe first ofsuchrequired security.day,early
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which occurs to us, is the case of out ofplaintiffs residing
“the State. So as for1705,early September, security

” “costs ordered,was the a 'asplaintiff stranger,”being
the records. thisappears And has beenby always regarded

as a cause for suchgood requiring security.
From a itdate, has been held when oneearly thatvery

has an orperson another,claimequitable right against
which he can a aobtain suit in the name of thirdonly by

heperson, use the name of that in an actionmay person
to enforce his but the courts have held thatright; always
the real in thesuch case must furnish toparty plaintiff
on the record, ifcosts, required.ample indemnity against

Steele,Webb v. 13 cases,N. such itH. 230. And inRep.
has also been held not bethat the"51actual wouldplaintiff’
permitted to anprosecute his suit in the name of irrespon­
sible record,the but beplaintiff required,wouldupon upon
motion of furnish also,the to todefendant, him, security
for costs. bothIn these cases the of the court ispractice
not founded butupon provision, uponany statutory long
established based the theof commonusage, upon principles

Pr. 477,law. 1 Tidd 478. Parties in interest are also al­
lowed the courts to or defendby actionsprosecute pending

others,in the names of where iscause shownany special
for such interference, but leave for this ispurpose granted,

suchand is allowed,interposition condition thatonly upon
for costs shall be to all inter­security whosegiven persons

ests are to has,liable be itaffected it. Andinjuriously by
so far as are been cause foraware,we heldalways good
the court to for costs real isrequire that the partysecurity

or a suit in the aname of whoprosecuting defending party
Seaver,has no v.interest. Holland 1 Foster’s 386.Rep.
Fitts, 1,In the case of v. 2 aKendall Foster’s ques-Rep.

,totion of the bearose relative the form bond to asgiven
thencosts,for and it was held that conditionthe ofsecurity

“should suchbe,such bonds to the whole or ofpartpay
” ”“to,the costs tobeawarded bypspd plaintiff)(the (the
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“defendant, or order.”the Theas the court mayreverse)
costs,effect of ofthis is amountdetermination to leave the

which thethe be decidedbe bound to to byparty may pay,
court, in the casewhen factsended,the cause is and all the
are certainunderstood. a bond to payIf the order required

to relievespecified costs, have littlethe court would power
a The courtfrom the of mistake.party consequences any

inare still the rule adoptedsatisfied of the soundness of
that case.

In Dec.Petition,the case of Hampstead’s Rockingham,
term, Petition, 2 Foster’s1849, and in the ofcase Grafton’s

of216,Rep. we to consider the par-had occasion liability
ofties in caseswho are to as defendantsadmitted appear

werepetitions for the and theydiscontinuance of highways,
held notto be costs which wouldthewithchargeable only
have in the case.been incurred if had notthey interposed

“Their case subsequentof awas held to be similar to that
who, in trusteecreditor, and to that of theattaching persons

cases, reachedclaim beto totherights attemptedproperty
the In suchtrustee in the the trustee.by process hands of

cases, it the court permitwas said, on proper application,
the on termstheto hisand maintainparty right,appear

such coststhat he reasonable tobondgive paybysecurity
hasas the court The questionaward him.may against

often thearisen in such for costscases, personwhatvery
so theadmitted as a and practiceshall beparty charged,

thehas as tobeen, aware, partyso far are chargewealways
others.with nointerference,the costs andfrom hisarising
ato claimThe case of the who prosecuteparty appears

norin the name another, perhapsof does not necessarily,
Suchthese cases.stand on the sameusually, withground

interested ina orbe anparty equitablymay assignee, party
of thea in the nameclaim, partynecessarily prosecuted

beenhaveactionentitled,or and the mayoriginally legally
oncase, everyIn suchhis own from its commencement.

en-theforof he must be chargeableheldprinciple justice,
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tire costs from the If he is abeginning. voluntary assignee
of the in aplaintiff’s then andrights controversy pending,
chooses to with the it would beproceed difficultlitigation,
to a reason he not standassign should inwhy thegood
same No court would him toposition. permitreadily enjoy
the benefits without to the burdens of the suitsubmitting
into which he had thrust himself.voluntarily

The same be to the caseprinciple might appliedproperly
of the his in theown nameparty originally defending rights
of oranother, the of thevoluntarily becoming assignee rights
in beof another if he should tolitigation requiredperson,

;for costsgive while the rule in the casesecurity adopted
held,of beHampstead’s Petition towell tomight apply

the case of the who should find hisparty rights incidentally
involved in a andbetween other shouldparties,controversy
ask toand receive of the court theprosecutepermission
action for their The case furnishes theprotection. hardly
means to decide the extent of to which theliability party

this be held thesuit secu-prosecuting uponmay ultimately
arequired. seem,It unless differentrity statewould of

facts should be bethat wouldhe aspresented, ancharged
interest,in ofas theoriginal party or assignee disputed

costswith the whole from the first.property,

v.Jones Parker.

An action a note is a for thematter consideration of anupon properpromissory
investigation ofwhen an accounts or an examination of isvouchersauditor,

the merits.on the trial ofnecessary

not;A will be to an it shall that therecommitted auditorreport appearwhere
case was not a ohe for the action an auditor. In such a theof case,proper

discharged.should be and the ruleset asidereport


