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saidof what was byThe made to the evidenceobjection
made betweenButler to Elliot Thecannot bargainprevail.

anbe It was impor-them was a material fact to proved.
at theof thetalkto both The partiestant fact parties.

thatof necessarilyto thetime, bargain,subjectrelating
asand was admissiblecontract, parttheirthrew light upon

John-said betweenas waswhatof the res gestee,precisely
have beentheir wouldto bargain,son and Young, relating

admitted.
'on the verdict.Judgment

Baker Tr.a. v.Ladd &

“following A. B. orI to or-in the form,A note written namely: promise pay
jointamore is and severalsignedand two order,” promis-&c., persons,by

note.sory
jointjoint, orgeneral rule that where there are two or moresettledis a wellIt

charged trusteeof them cannot be as the of theoneand several debtors,
joined inare theunless the others process.payee

joint chargedor and several debtors be as such trus-one two more mayofBut
in the itjoining the others shall that heaction,without providedtee, appear

the aliable to debt second either to the ortime,not remain pay payeemay
prejudicedbejoint and nor if hedebtors,of other several otherwisetheany

charged.thusbe

Foreign attachment. In to the usualreply interrog-
trustee,the stated that on the ofGordon, 27th dayatory,
to the1850, Baker, defendant,he hisprincipalgaveJuly,

tonote for said Baker or order$127,82, payablepromissory
interest. He further statedwith that Jessein ninety days,

,athim,the noteLadd, one of the with hisplaintiffs,signed
in fact as his it did not soand surety,request, although

face of the tothe note. In answer in-furtheruponappear
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him,to Gordon said thatpropoundedquines, subsequently
at heterm,since he disclosed in this case a former had seen

note as andBaker, stated,the to before its form is asgiven
“follows, I to David B. Baker orpromisenamely: pay

himself and Jesseorder,” &c., Ladd,and was assigned by
that hebefore stated. He further stated was part-formerly

Baker,ner said and that there were unsettledwith matters
on that that heaccount,between them but had no means

of how the stood in that and didknowing parties respect,
not believe hethat was indebted to Baker on that account.
He further stated that hadthe never been for-partnership

dissolved.mally

Leverett, for the trustee.
Gordon, trustee,the answers of the it ap-By supposed

that to suit, Ladd,this Gordon and Jessepears prior (one
of the their severalandjointplaintiffs,) gave promissory

defendant,to Baker,note the for the of Gor-debtprincipal
don.

We contend that Gordon cannot be the trusteeadjudged
of Baker in this because hissuit, co-debtor has not been

in the Where two are andjoined process. jointly severally
indebted, one of them cannot be as trustee, unlesscharged
the other debtor is inwith him thejoined process. Jewett

60;v. 6 Mass.Bacon, Elliot,Rix v.Rep. 1 N. H. Rep.
Hudson v. 5184; Trustee, 538;Hunt N. H. At­Rep.&

v. Trustee,kins 10 120;Prescott N. H. v.PerkinsRep.&
Trustee, sound,16 Met. 299. theold,TheRep.Danforth &

and established shall never beis, that* oneprinciple adjudg­
toed be if betrustee, reasonable he mayby possibilityany

liable .to answer to thanother theany person plaintiff.
Dame’s Abr. A.192 8.

The of 60,ease v. in 6 Mass. wasBacon,Jewett Rep.
this. One theSilas Richardson and trusteeshortly (Bacon)

their Maxwell,and several notes togave joint principal(the
trustee,defendant debt of thein the for theoriginal suit,)
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Richardson not in theBacon. was joined process. During
of one of thethe the Richardson twosuit, paidpendency

severaland notes.joint
C. in theParsons, J., court,of thedelivering opinion

“ suit,: not or to theaRichardson party, privysays being
thatbe affected can becannot anyby judgment given.

heAs a several as well as a joint mightpromissor, legally
orat eventhe contract his withoutpleasure,discharge

the Bacon. And hetrustee,the of ifconsentagainst
it,it liable to be called to fulfil hewhen upondischarged

the defendant,is entitled toan indemity against (Bacon,
he The law thereforethe for whom was surety.trustee,)

not the defendant the to the(i.will e.require trustee,) pay
and at the same time leavecreditor of the himpromisee,

thehis forliable to surety promisee.indemnify satisfying
aa debtor holds contractWhen, therefore, joint against

creditor avail himself ofmore, his would theor andtwo
attachment,contract under this hebenefit of this special

the liable law to it.”allmust summon parties by discharge
for that and in-bar,Now in'the case at aught appears,

as a asknows, Ladd,for that Gordon severaldeed aught
a this con-as haswell joint promissor, already discharged

dotract, time,as he at and if called uponlegally might any
Baker, do,must or incur vexation and athe ofby expense

suit.
theIf, Ladd has this contract andthen, paiddischarged

and reimburse-he is entitled toBaker,note to indemnity
law, therefore, requirewill notment from Gordon. The

plaintiffs time leaveat the sameGordon to the andpay
rule of lawThe sameto hishim liable indemnify surety.

Thein New Hampshire.has been recognizedrepeatedly
is in184,.N. H.Elliot,v. 1 point.case of Rix Rep. precisely

as herewas the sameand questionthe onlyThere simple
thecould be adjudgedElliotwhetherpresented, namely,

andindebted severallyof hetrustee being jointlyNoyes,
beenand not joinedone E. havingwith Sawyer, Sawyer
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v.in Jewettthe decisionin The court refer to thisprocess.
“ often6 that it hasBaker, 60, and furtherMass. Rep. say,

been there are severaldecided in this State that when
the Themust all be injoint debtors, joined process.they

'trustee must be rule isThe samedischarged.” recognized
in v. 5 N. H.Trustee,the case of Huntagain Hudson &

538. The “it is as aRep. court there that settledsay
rule, and see the decis­general we no reason for disturbing

ion.” And another the same rule is to beofrecognition
found in the case 10 N. H.Trustee,of v.Atkins Prescott &

120.Rep.
A different rule be and and oftenwould oppressive unjust,

the trustee tosubject the of his debt twice.liability paying

Wm. C. for theThompson, plaintiff.
The trustee, Gordon,the shouldobjection suggested why

not be is that his indebtedness to thecharged, defendant
is and anotherjointly withseverally person.

There to be no equitableseems reason the fundwhy
should not be reached in this form in case,such a unless
the not summoned as trusteeparty the debt.actually pays
There is no that the trusteedanger will become ac-doubly
countable the and theplaintiff, not(to party summoned,)
as the court would afford time to ascertain thealways state
of the fund.

The cases thequoted counsel for the trustee areby gen-
either cases oferally indebtedness, and several,notjoint or

where the debt was the not sum-actually paid by party
moned. The case in the 1st vol. N. H. Elliot,Rix v.Rep.
seems not to have been much considered,and to have rested
on the of 6 60,Jewett v.authority Bacon, Mass. whereRep.
the was not underpoint consideration, and decidedwas not

the court.by Process,Trustee 43.Cushing’s
If the trustee would avail defence,himself of this he

should to on this which is notobject answering ground,
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done the in this case. v. 6 Mass.Bacon,trustee Jewettby
60.Rep.

In the 5 v.538,case from N. H. Hudsonquoted Rep.
Hunt, it is stated the to be the rulecourt thatby general

the all thewhere contract is mustjoint, contracting parties
be summoned It is admitted that there areas trustees.

to even the contract isrule,such a where jointexceptions
and not is some ofseveral. One of the whereexceptions
the the as inare out ofparties jurisdiction,contracting

v. 303. TheTrustees,Parker 16 Mass. Rep.Danforth &
case affords two essential ofunder consideration grounds

to in cases ofrule,such whetherexception any general
contract or and several.joint joint

It trustee,the disclosure of the that Jessefromappears
the is the same Jesse Ladd who theLadd, plaintiff, signed

have beennote the trustee. He could not summonedwith
he have beentrustee, defendant,as as would plaintiff and

and the fund have been the reach ofwould placed beyond
the mode of isattachment, unless the present proceeding
admitted. ease is the of ex­The of the groundnecessity

here, to,as in the alluded where some of thecaseception
of v. Burley,were out the Harris 8parties jurisdiction.

N. H. 13233; Trustees,v. Gibbens Met.BelknapRep. &
471.

The circumstance of the and theplaintiff contracting
not identical,summonedparty being precludes any danger

theof trustees liable—to be as trus-being chargeddoubly
indemnifyandtee, also to the is the otherwhosurety,

the plaintiff havingcontracting party (Ladd,)—because
the this fromform,in would betrusteecharged estopped

for He could notafterwards orí Gordoncalling indemnity.
fraud,a to make Gordon twice.withoutattempt, gross pay

totrustee,the is beGordon,J. chargedsought"Woods,

, in form asthe of a note. Itamount wasfor promissory
“ &e.Baker,”I to David B.follows, promise paynamely:
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&c., and was Gordon, Ladd,and Jesse onebysigned by
Theof the note andthen w'as a severalplaintiffs. joint
It both,note. was the note of and of ofeachpromissory

the tosubscribers, as its between the par­legal obligation
v.ties to it. C.Ward,March Peake’s N. P. 130; Hem­

v.menway Stone, 7 Mass. 58­ v.; Guillow,HumphreysRep.
H.13 N. 385. An action beRep. maintainedmight upon

the note in favor of theBaker, alone,Gordonpayee, against
or Gordon and election. Canagainst Ladd, at hisjointly,

beGordon for the a ofnote as trustee creditorcharged by
Baker, without his in the action?co-promissorjoining

theThat is this In v. El­question case. Rixuponarising
liot, 1 N. H. 184, the question was whether ElliotRep. only
could be the debtor,trustee of theadjudged Noyes, principal
he indebted one-being and withjointly Sawyer,severally
to said and alone sued as trustee. On behalfNoyes, being
of the wastrustee, it that haveshouldobjected Sawyer
been in the was then said the courtjoined Itprocess. by

“that it has often been decided in this thatStato where
there are several debtors all be injoint mustthey joined
the theprocess.” And trustee was In Hudsondischarged.
v. Hunt 5Trustee, 538,N. H. it was decided thatRep.&
as a one of tworule, debtors cannot begeneral joint charged
as a trustee the isunless other debtor with him injoined

•the No cited inauthorities are of ruleprocess. thesupport
thus stated. seems to beenIt have understood as set­the
tled debt,law in The onthis State. account which the.of
trustee was to be in that case, was notattempted charged
in fact a butdebt,and several a debt forjoint joint only,
which he was liable anotherwith debtor.jointly

v. Bacon, Maxwell, 60,Jewett Trustee 6 Mass. Rep.of
was the to him for thescire trustee chargeagainstfacias

of hand,amount two and several notes ofjoint signed by
Richardson, who as histhe trustee and one surety,signed

each note for a certain of andquantity hay,being payable
to Maxwell at different therein.periods specified During
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andaction,the of the Richardson paidpendency original
the itsdue,satisfied note which first fell at maturity. Upon

it insisted that the contract determin-that was wasground,
trustee,as and as to Richardson.both to the Theed,

“ to havecourt Rich-This appears weight;say, argument
or to beardson, suit,not a the cannot affectedparty privy

As a several,that can be as wellby any judgment given.
as the con-a hejoint promissor, dischargemight legally

his or the assent ofwithout,tract at even againstpleasure,
it liable to bethe And he whendefendant. if discharged

entitled to anit,called to' fulfil he isupon indemnity against
The law there-the for whom he was adefendant, surety.

to value of 'thefore not the defendant thewill require pay
theof and at samemerchandise to a creditor the promisee,

his forleave him liable to satisfyingtime suretyindemnify
aWhen, therefore, debtor holds con-a joint'the promissor.

him-and his creditor would availmore,ortract twoagainst
attach-contract,of this under thisself of the benefit special

liable to dis-lawhe summon all thement, must parties by
it.”charge

120,N. H. theTrustee,v. 10In Atkins Prescott Rep.&
v. Hunt,v. Noyes,of cases and Hudsondoctrine the of Rix

“ of two debtors cannot bere-stated,is Onenamely: joint
debtoras trustee in a suit where the other is notacharged

was,raised and in that caseThe decidedjoined.” point
where a is histhat summoned in individualperson capacity,

and it that he liable to the as aisappears principal only
ofof he in thefirm,member a is not processchargeable

cited, itattachment. From the authorities wouldforeign
ain the ofseem that rule is casethe same jointapplicable

the of contract.as in case acontract,and several joint
thein either case to trusteeto beThe furnishedprotection

theis same foris same. the applica­the There necessity
Thecase as the other. foun­tion the in the one inof rule

the liabilitythe rule isdation and the decisionsestablishing
of is summonedthe or several whopromissorandjoint joint
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ofdebt, it,the or some atotrustee, portionas jointpay
second time.

tonot made a thethe debtor who is ac-partyOrdinarily,
thea and and contracttion has dischargemay. payright,

and a to aat its contribution againstmaturity, gain right
Bacon,v. it was heldthe sued. In the case of Jewettparty

the contractthat he make the andmight payment discharge
without,the and evensuit,of the against,during pendency

law,the of the trustee. If be and the trusteesuch the.will
it clearin such a case was be is thatholden to chargeable,

tomighthe be of hisreasonprejudiced by liabilitygreatly
debt Itthe a second the trusteetime, process.underpay

trustee that hasis this risk of to theandprejudice injury
to the "While theled the rule stated.ofadoption already

of sat-statute is intended to creditors the meansto furnish
of debt-their of the fundsdebts the attachmentisfying by

theors in the of is totrustees,hands it not givedesigned
trustee of andthe effect prejudiceprocess injusticeworking

theto trustee. hisThe law does not intend changing rights
to him,and to detriment,duties his but without injuryonly,

in his handsto the debtor foundfunds of theapply principal
This statute isto the the claim.fair of creditor’sdischarge

to accom-to be so and administered asconstruedproperly
its and none other.plish just purposes,

andtrustee, therefore, summoned,A who is who comes
a disclosure of the facts in theinto court and makes full

case, unless in a case and underwill not be held chargeable,
him allcircumstances effectually against dangerprotecting

ordebt,for of the theof further the paymentlegal liability
be liable. Suchof for he heldthe which maydischarge duty

theviews whichand uponare the reasonsgrounds,clearly
andofin the jointwell settled rule to liability jointregard

at.and several debtors has been arrived
caseexist in theIf to presentthe same reasons are found

to arereferredmade andthe decisionswhichupon already
in-he berest, trustee, justlyto then the mayseen although
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debted to the debtor, and evenprincipal liable to thepay
to him,entire debt bemust But if those rea-discharged.

sons do not exist in this thencase, a different rule bemay
and a different result at,be arrivedapplied, and themay

trustee, funds in his handshaving to thebelonging principal
debtor, be therefor. Forcharged when the reasonsmay no

exist awhich rule of thelonger upon rests,law rule itself
toceases exist.

Gordon, the trustee, is the of the note forprincipal signer
which the claims to in andplaintiff suit,him this itcharge
is his to the whole debt and save theduty pay Ladd, other

and if beharmless, he can held tosigner, it to Laddpay
and without the risk of further weCalley, entertainliability,
no doubt that he should be charged.

Ladd, who the note trustee,with the and assigned his
is one of the and with the othersurety, plaintiffs, plaintiff

toseeks as the ofGordon, Baker,trustee thecharge princi-
Ladd,thepal debtor, with amount of the note. knowsthen,

the state the theof and the condition of toclaim, parties
the action. He asis himself a and suchparty, chargeable
with that And think it cannot be doubtedweknowledge.
that if suit,while this Ladd should theprosecuting pay
debt to Baker, atand the same time should andproce'ed

the trustee in the he beaction, wouldcharge present wholly
remediless as Gordon for couldsuch Itagainst payment.
not be aas at the and for' theregarded requestpayment
benefit of beGordon, his would aIt paymentby surety.

him in his be toown If he couldby permitted paywrong.
the debt to Baker, and seek the trusteehis redress against
for such 'and at the time be allowed tosamepayment,

the trustee with the toof the note himselfcharge payment
his inand this the law would beco-plaintiff process, charge-

able with aits aid to enable fullthe withaffording party,
of acts,the and his to castownknowledge uponwrong, by

the trustee the ofburthen the note twice. Butpaying
isthere no of law more established thanprinciple firmly
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histo take of ownforbids a advantagethat which party
aclear that suchthink itAnd we entirely pay-wrong.

thecreate a on the ofment could not part principalliability
refund the so to thein the tonote, paid suretymoney

the in thisthe And if trustee.bemaking payment. charged
the of heand shall amount the willcase, pay judgment,

Baker,from his to thebe princi-wholly discharged liability
the of todefendant, without riskpal incurring any liability

the other of the reason of actLadd, note,co-signer by any
he noteor thehis,of which makeany payment may upon

reason,to one. The which the rulethen, uponany general
rest,of before stated seem to fails in this caselaw would

altogether.
the are all of that thewhole, we opinionUpon clearly

is and that this result should be certifiedtrustee chargeable,
commonthe court ofto pleas.

Trustee chargeable.

v. Rand.Livermore

manage pending againstcounsel to a suitan administrator hisWhere employs
heat the time of his becomes liable to theintestate, death, personally pay

counsel for his services.

a isThe mere of sum of not that anevidence account betweenmoneypayment
is unsettled.the parties

sufficient to take the items of theis not evidence account out of theIt operation
of limitations.statuteof the

generallyis an withoutWhere itupon account,money paid any appropriation,
chargesbe inshould of the earliest in the account not barredapplied payment

the statute.by

a demand of the sum dueAfter of an interest shouldupon account,payment
cast the damagesbe debt the time of in thefrom the nature ofupon demand,

for its detention.


