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he left a ofthatgrain, &c., copya has attachedThe return of sheriff who hay,
ofin his favor thatis evidencethewrit and of his return with town clerk,the
againsthimbroughtde boniseven in an action of asportatis, byfact, trespass

made.stranger in the attachment wasa to the suit which

for theattaching made himselfAn cannot a demand proper-officer uponprove
the exe-madeacknowledgment of demandhis written uponattached,ty by

in his favor.acknowledgmentcution. is not evidenceSuch

withoutmortgage be attached,Personal covered a fraudulent mayproperty by
callingwithoutregard mortgage mortgage beto the and the impeached; may

an mortgagefor account of the debt.

fraud-tending showtotending show of orEvidence to the property,possession
mightweight bestanding itsthough if aloneulent is admissible,purpose,

slight.

issue.thePlea,asportatis.de bonis generalTrespass,

at-sheriff, andwas athat the deputyIt plaintiffappeared
on the 2d of Jan-intached the and oats question dayhay

defendant, Ash, virtue1851, as the of the byuary, property
andAsh;Patterson,of a writ in favor of Isaac against

tohe one Caleb Ash in of thethat put property,charge
barn, thewas in a and plain-the same. The propertykeep

writ, forth that he hadon the afterin his returntiff, setting
that on the samesame,the toattached dayproceeded say,

the clerk. The defendanta town except-he left withcopy
be thecould not shownof theed, bythat the leaving copy

orclerk,the townbut must be shown byreturn, byofficer’s
that itcontendedfrom him. The'plaintiffa certified copy

was but if itleft,to that ashow copywas unnecessary
to show it. Nosufficientthe return waswas necessary,

matter, and theto thewas offered inother evidence regard
defendants excepted.

wasthat theevidence tended to show propertyThe
defend-the theAsh,force from Caleb keeper, bytaken by

ants.
andwas obtainedAsh,the v.In suit Patterson judgment
theunsatisfied.returned Uponand wasissued,execution
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execution was an the of a de-plaintiffacknowledgment by
mand him for the a failure toupon and produceproperty,
it. The defendants that the evidence incom-wasobjected,

topetent a demand. intimatedprove The court having
an that itopinion was not for the toplaintiffnecessary
show a demand in order to maintain this ruledsuit, the
evidence for of thisthe trial.competent purposes

It that theappeared had been byproperty mortgaged
Edward Ash to indefendant,the otherCogswell, July, pre-
vious to the and of-contended,attachment. The plaintiff
fered evidence show,to that the was fraudulent.mortgage
The defendants took fraudulentthe that whetherposition,
or not, the in onecould attach theplaintiff property only

accord-a disclosure of theway; by mortgagee,demanding
to the the mort-and could the ofstatute,ing try validity

the truth or of the disclosure.gage only by trying falsity
But the court ruled otherwise.

the thefraud,evidence introduced to wasshowAmong
of one contendedJohn L. Martin. Thedeposition plaintiff

fraudulent,not that but thatsaid was partonly mortgage
theof the attached not coveredwasproperty by mortgage,

to of the mort-Ash, defendant,but the exclusivebelonged
And for this evidence tend-he introducedgage. purpose

to show that the farm on and hadlived,which Ashing
lived for several and on the and oatswhichyears, hay grew,

in the farm aAsh,was of he had never hadreality though
-it. In hisdeed of Martin to a conver-testifieddeposition,

sation between Ash and five or sixhimself about the farm
wherein Ash thatsaid, other heago,years among things,

to debts,meant his but did not to muchcalculatepay pay
cost. This was to as but the courtexcepted incompetent,

theoverruled objection.
farm,thatTo show Ash had means to the theforpay

introduced evidence that he hadplaintiff showing logged
from ortwo three but notlots, whose were did appear,they
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and had evidencetimber therefrom. This was except-got
ed to, but admitted theby court.

the de-The andreturned a for theverdictjury plaintiff,
trial,fendants moved to set the same and for a newaside,

for theerror in the of court.supposed rulingsforegoing

Rand, thefor defendants.
There is no in case with theofnecessity doingany away

of the the mort-statute officerprovision attachingrequiring
to of the disclosure ofdemand agaged property mortgagee

the due the ofamount on It could be no ad-mortgage.
theto creditor. The of thevantage validityattaching

can be tried as well ac-mortgage by proceeding ¿exactly
to the asstatute, in And there seemscording any way.

to be a to the statute. Forguaranteed byright mortgagee
it be to bemust inpresumed fraud casesguarded against
of this as askind was deemedstrictly And thenecessary.

with all the formalitiesmortgagee having gone through re-
statute, has aquired prima lien theby certainly uponfacie

becan removed thewhich officer’sproperty, only by going
the formalitieswith likewise of him.through required And

isto this the entitled. This disclosure themortgagee upon
inwould casesof the lead to an ad-manypart mortgagee

matter,the even if theof whole creditor didjustment sup-
the fraudulent. The court should thereforemortgagepose

seeAnd cannotthe we how a validfavor at-proceeding.
in otherbe made Thetachment can any way. requirements

the are toof statute aPropertyplain. subject mortgage
abe in certainattached way, plainly that itmay implying

in Stat. ch. 184,be Rev. 15,cannot other. 16.any §§
intention of the statuteWe the was toapprehend place

similar anin a to officer whopositionthe hasmortgagee
No officersecond can attachattached it. It canproperty.

in a certain Butreached thebe only way. suppose second
the claim the first suitwhich isuponofficer founded-says

no difference.fraudulent. This would make Twois offi-
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atcers hold valid of the samecannot attachments property
Thethe first claim issame time. Prima thefacie, good.

isand the attachmentis issued with duewrit formality,
to beclaimof the firstand -no subsequent provinggood,

Forattachmentmake the second officer’s good.bad will
here.attachment,never an in fact. So Primait was fa-

due formal-is is executed withcie, the Itmortgage good.
thea lien, prima property,It creates upongood,ity. facie

to at-is a barlike an attachment. This anyoperating
if itForthe statute.unless it is totachment according
notit couldstatute,'theinnot for a certainwere provision

thisIf at-be attached.Still,all. itattached atbe may
no subse-statute,to thebe not madetachment according
make anbe bad willtoof the mortgagequent proving
to an at-in fact amountedwhich neverattachment good,

acreditor must makethetheTotachment. property,get
attachment.new

an officer attachdecide that propertythe court mayIf
de-andthewithout mortgageea notifyingunder mortgage

does theit withdisclosure, pro-a virtually awaymanding
officer treat mort-the statute. For thevision of may every

notice and demandfraudulent, and in no caseas givegage
be validthe attachment would whetherAnddisclosure.a

is,not. This to theorwas givinggoodthe mortgage
-both,and to the officer the ofattaching rightmortgagee

of the same property.possession
Martin, inof John L. and theThe testimonytestimony

and irrele-to wasAsh’s drawing logs, incompetentregard
vant.

“ theevidence offered must with allega-The correspond
. ex-in rulethe issue.” Thisand be confinedtions, pointto.

arefacts,collateral or those whichevidence ofallcludes
or infer-reasonableof presumptionaffording anyincapable

theandfact or matter inthe dispute,ence as to principal
the mindstends to drawthat such evidence awayreason is
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to inciteissue,the fact inof from and prejudicejurors
52.51,1 Greenl. Ev.and mislead them. §§

for the plaintiff.Bingham,
evidence toreturn showsheriff’s was competentI. The

as as the manner ofattachment,the wellthe fact of making
at the clerk’s office.a townit, Athertoncopyby leaving

v. 9185; Davis,v. 9 N. H. Brown N. H.Gilman, Rep.
Guillow,v. 10 N. H. 103.76; ParkerRep. Rep.

returned unsatisfied,II. The execution the ac-being
it the officerwho served the writknowledgment upon by

attachment, that a demandand made the had been season-
him, attached,for the andmade that heupon propertyably

evidence, and if itfailed, not,had was was im-competent
material.

that tocourt intimated maintain1st. The this action,
on theevidence ofno such was thepartnecessary plaintiff,

and itso, immaterial;and if it was wasthough incompe­
does not theits introduction vitiate verdict.tent, v.Jewett

80­ v.;6 N. HamblettStevens, Hamblett,H. 6Rep. N. H.
13Brooks,v. N. H. 92.333; Clement Rep.Rep.

that the fact that theseem2d. It would demand was
officer on the execution,made on the or that theattaching

in his behands,was wouldexecution toput unnecessary
thebe shown theplaintiff.shown affirmatively by Having

the forciblethe and theattachment plaintiff,by taking by
be all that it would be fordefendants, that would necessary

to to a case.primahim in order make And ifshow, facie
the in thishas occurred to release suitplaintiffany thing

becreditor,his to the that must shownfrom liability original
in order to avail themselves of such adefendants,theby

isin and the notdefence;circumstance plaintiff obliged,
ashown,is to suchbefore defence.thing negativeany

v. 6 Yerm. 54.Rep.Stanton Hodges,
that no demand was in fact made,If it were shown3d.

for demand to beno occasion madethere was anyperhaps
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this, liable,himthe officer in in order to makecaseupon
taken,as had been used andup, put beyondthe_property

re­the obtain,officer’s to before waspower judgmentlong
the in no idlesuit,covered in the and law delightsoriginal

v. 16Cooper wry, ;ceremonies. Mo­ Mass. 4­ WebsterRep.
302.v. v. 2 Aik.; Edson,14 Mass. 196­Coffin, JohnsonRep.

sheriff, ac­4th. The asreturn of the plaintiff deputy
execution, wasa demand on the competentknowledging

officialthe in of hisevidence, as return of a fact the way
be leviedhis hands toand the execution inshowedduty,

v. 20Hill,the attached.upon Hapgoodproperty Maine.
Thomp­v.; White, 245;Randall 13 MaineRep. Rep.3.72­

6 N. H.Cobb, ;v. Sias v.kins 22 Maine 286­ Badger,Rep.
Nichols,v. Conn. 324.;393­ 14 Rep.Rep. Sanford

demand would be to5th. The a preserveobject-ofonly
to theof thethe lien and continue the plaintiffliability

if itand as a wasconsequence, necessaryoriginal ^creditor,
on trial his lia-suit that the should showin this plaintiff

resultwhat wouldto the original plaintiff beyondbility
attachment, then evidencethe fact of the showingfrom

be thesubsisted,still wouldsuch very thingthat liability
intheThe writing,waUted. acknowledgment by plaintiff

execution,the must be con-as a sheriffmade upondeputy
him, and establish his allclusive upon liability beyond

execution,the the of theanddoubt; production by plaintiff
thereon,or return must be notthiswith acknowledgment

best evidence,but the that suchcompetent, liabilityonly
could be This return on the exe-exists,’which produced.

for themade of thecution was express purpose continuing
of the plaintiff.liability

that if the was fraud-to theAs position, mortgageIII.
could attach the in oneulent, the property onlyplaintiff

disclosure,a all&c., wedemanding say, convey-byway,
creditors,of are voidthe asfor purpose defraudingances

creditors.against
and theMartin,of evidence relativeIY. The deposition
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defendant, Ash,to on different lots,the was com-logging
v. While,Blake 10 N. H. 267.petent testimony. Rep.

Bell, J. The officer’sreturn was received, andproperly
that aevidence of thewas writcompetent was leftcopy

the clerk. Between thewith town to aparties suit, and
as and others,those whoseprivies, andclaiming lia­rights

bilities are the suit, asdependent upon bail and indorsers,
sheriff of mattersthe return of the material to be returned,

is so far conclusive evidence that it cannot be contradicted,
for the of the sheriff’spurpose invalidating orproceedings,

under them.acquireddefeating any right But such return
is conclusive as to thirdnot whosepersons, interests are

suit,connected with thenot but be affectedmay theby
of the sheriff, nor as to collateral facts,proceedings or mat­

orters not to be retained.necessary proper In a suit di­
the asheriff for false return, itrectly against ofmay course

v.be contradicted. Lewis Blair, 1 N. H. 69;Rep. How­
N.Daniels,v. H. 140­;ards v.Rep.2 2Whiting Bradley,

v.82;N. H. Parker 10Guillow, N.Rep. H. 103;Rep.
v. 8Applebee.,Buckminster N. H. 546; HallRep. v. Tenney,

v.516;11 N. H. GalushaRep. 13 N.Cobleigh, H. 74.Rep.
action,In the the defendant, Ash,present was the de­

fendant in the suit, but isoriginal aCogswell to'stranger
it. He claims the under Ash, butproperty a title of anby
earlier date than the attachment, and his interest cannot
be affected done in that actionby any thing without his-­
concurrence. But we take the rule to be well settled, that

returnthe of an officerof his virtue ofdoings by any pro­
cess which it is his to execute and to return,duty duly

ismade, prima evidence in toaction which aanyfacie
ais and for or instranger party, himself, actionagainst any

to which the issheriff a to beparty, subject impeached,'
orcontradicted, varied, like other prima evidence, byfacie

parol or otherany testimony Browncompetent proof. v.
9Davis, N. H. ;76­ 1Blair,Lewis v. N. H.Rep. 8;6­Rep.

VOL. 8xxvi.
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299;v. 11 East Avrill v. 3Sheriff,Woodgate,Griffords
79;2 H.871; v. Bradley,N. N. How­Whiling Rep.& M. ­

2 N. H. Sias v. 6 N.Daniels, 137;v. H.ard Rep. Badger,
Cook, 772;Watson Sheriff Cornell v. Cow.393;Rep.

White, 245;v. 13 Maine M’Lellan v. Cod­310; Kendall
67;v. 18Copeland,Barrett Vt.man, 310;Maine Batt22 ­

Burnell, Eyck Walker,v. 4163;v. Mass. Ten11 Wend.
462.

stated in a sheriff’s return evi­But, to make matterany
conclusive, it essential thator isdence, primaeither facie

bebe tomatter returned should material andthe proper
return,introducedother into suchreturned. Any thing

a officer’sor with view to make thefromeither ignorance
others,or is to nofor himself entitledevidencestatements

Clements,inadmissible. v. 2Davisiscredit, and entirely
Hathaway Goodrich,v. 5 Vt. 65;390; Rep.H.N. Rep.

331; v. 11Bell, Merle,3 Williamsv. Murph.Governor
4 Vt.Barney Weeks, 146;v. v.Arnold80; Rep.Wend.

Pick. 172.13Tourtellot,
admitted, if thethis case wasreturn in properlyThe

and to be returned. Be-were properfacts stated material
Statutes,the the attachmentof Revisedthefore passage
inarticles here wasoats, theand controversy, gov-of hay

torules otherthe chattels.ordinary applicableerned by
to take the intobound hisofficer was pos-The property

orit in his own of hisand retain thatsession, custody,
bailees. The cumbrous character of theseor kinds-servants

to them,it remove orrendered inconvenient to■ofproperty
the of theactual and stat-them in provisionscustody,keep

made,this return was were doubtlessutes, under which
thein some toto remove whichdegree difficultyenacted

in and such at-were subjected making preservingofficers
of 184 of theSection 14 statuteschap. pro-tachments.

unthreshed, &c.,the officer attaching hay,vides “that grain
of the and of hiswrit returnleave an attested copymay

thereon, as in the attachment of real.of such attachment
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andestate; in such case the shall not be dis-attachment
solved or defeated of the toofficer retainby any neglect
actual of thepossession an attachmentproperty.” Though
of such still be and themade,property may keptproperty

before,as the means of the lien of the at-yet preserving
tachment this new mode of was bothserviceby important,
to the creditor and to the officer. material andBeing proper
to be done in the due and service of the itlegal process,
was to be returned, and the returnproper consequently

“becomes evidence of these facts stated in it. It was a
return made the officer in the ofby hisregular discharge
official 13 Maine 245.duty.” Rep.

The the aof demandplaintiffacknowledgment by upon
him for this written execution,theproperty, though upon
was not evidence in his favor. A return him theby upon
execution, that it was in his handsplaced within thirty

after with orders to it thedays judgment, levy upon prop-
attached, and that he could not the same,erty levy be-

cause the articles had been taken from hiswrongfully pos-
be evidence tosession, show that themight attachment had

not White,been lost Kendall v. 13 Maineby neglect. Rep.
245.

But this indorsement does not to be such a re-purport
turn. is not official. ItIt is not made in the ofdischarge

official nor under the sanction of officialany duty, any
oath. It binds the as an admission, but it bindsplaintiff
no one else. But evidence wasthis immaterial.entirely
It was not to such demand. Theprovenecessary any prop-

so far this was concerned,as was inerty, point rightfully
the actual of the andpossession plaintiff’s keeper,agent
and the from bis a forwas whichtaking possession wrong,
he entitled to thewas maintain action.

proved,The attachment the burdenduly was onbeing
that had lost or dissolved,the defendant to show been.it

his to the ortitle,whether was todisprove plaintiff’sobject
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of that kindhis claim for butreduce nothingdamages;
haveto been attempted.appears

the court,The of that the assailplaintiff mightruling
fraud,of the the ofthe validity upon groundmortgage

orreference to the account disclosure which offi-without
a to correctcers have wasrequire, beyond question.right

tothis seems notcounsel,The in haveexception,urging
beconsidered the three to in the construc-points regarded

mischief,wit, law,the old thestatutes,tion of remedial to
3 Co. 7.and the Rep.remedy.

forlaw made asideThe common ample settingprovision
toshown be fraudu­all deeds and which weremortgages

void,as absolutelent. were null­merelyThey disregarded
•entitled to take of theities, as to the advantageparties

authorities are needed.this hardlyfraud. To Seepoint
Low,v. 2 v.13;N. H. Rep.Haven Smith23;Pow. Mor.

v.67; Smith,Smith 11 N. H.Lowell, 6 N. H. Rep. Rep.
Pick.Willard, 202;v. 19 Robbins v. Parker,459; Shurtleff

117.3 Met.
the to redeemlaw, personalAt right propertycommon

ofwas taken in exe­to incapable beingmortgage,subject
course, law,under our ofofcution, incapable beingand

13.Law,v. 2 N. H. The officerRep.attached. Haven
attachment, the of thetake, an right mortgagor,could by

had no to takeThemore. mortgagorand rightnothing
thefrom of thepossessionhold the mortgaged,or to goods

officer, thus unable to takeThe posses­beingmortgagee.
it,could not attach however smallof thesion property,

asdebt,of thebe the amount comparedmortgagemight
the mischiefof the This wasthe value property.with

existedremedied. The sameto be difficulty longdesigned
estate,of real butto the ofrelation redemptionin equity

Andstatute many yearsbeen remedied special ago.had by
of the1832,the statute of whichproposed bythe remedy

of of the Revisedthe 184thsections chapterand 16th15th
reenactment, that the officer or creditorwas,aisStatutes
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arequire debt,statement under themay oath of mortgage
and attach the or themay byproperty paying tendering
debt, and if the to statement,refuse make suchmortgagee
or make a false his nostatement, becomes ofmortgage
force as the attachment. Now it is obvious thatagainst
this new has and can have no effect fraud-provision upon
ulent because are as to creditorsmortgages, they regarded,
and others toentitled take of as merefraud,theadvantage
nullities. In such a ease .the of the attachment isobject
not to ascertain the amount debt,of the and tomortgage

or amount,tender itspay in order to make an attachment
of the debtor’s but to avoid and set aside the mort-right,

and thus togage, hold the entire fromexemptproperty
the incumbrance.illegal There is in the statutenothing
which makes in the ofany the atchange rights parties
common law in this It sometimes berespect. for themay
interest anof creditor to call for an account ofattaching
the todebt, aid him inmortgage its fraudulentshowing
character, but it is do so or not,to as heoptional thinks it
advisable.

The of Martin seems to us to betestimony admissible;
itsalone, must be inconsiderable.though standing weight

The was of a fraud inquestion hisconcealing ownership
aof farm. The conversation related to that farm. The

to, a fraudulent nat­importslanguage excepted purpose—it
carries that unless it was used in aurally meaning and,—

and a connexion idea,in inconsistent with that it wouldway
so abe understood Acts or declarationsjury.ordinarily by

ora fraudulent intention if connectedevincing purpose,
time, theadmissible,of are as uponin point throwing light

relate' toof the notobject party, though they maygeneral
­or transaction in in the case. Whit­the questionproperty

v. 10Varney, 291; Bradley ear,H. Ob­v. 10 N.tier Rep.
a conversationmuch more then should477;H.N. Rep.

to thea fraudulent asunless purposeimporting, explained,
Howtransaction examination.and undervery property
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the toit is forhave,much should of course juryweight
judge.

to theevidenceThe same to the relatingview applies
showa todefendant,business of the It had tendencyAsh.

businesshe some Themeans,that had slight.though very
lumber was hauledof be if themight profitable,logging

the timberso,less if;on or on shares notwages perhaps
manthat aEvidencewas withoutappropriated payment.

re-in thebusiness,in or waswas extensiveengaged very
beof or objecteda income would hardlyceipt large salary,

to theits is showto, opportu-direct ratherthough tendency
it.ofof than actualtheacquiring possessionnity property,

character.The of sameevidence here is themanifestly
verdict.on theJudgment

Holderness.Baker v.

damages madeassessment ofaggrieveda thinks himself theWhen byperson
of com-laying highway,a and the courtthe outselectmen, upon petitionsby

to themon for court in its discretion refer thetheredress, questionpleas may
jury.damages to be aor direct the assessedcommissioners,road bymay

offor an for land the peti-Petition increase of damages
thefor the selectmen oftioner taken a laid out byhighway,

of Holderness.town
to thebe referredmoved that theThe petitioner petition

movedand the of Holdernesscommissioners,road town
the to be awardedof the amount ofquestionthat damages

toto the be asubmittedpetitioner, jury.

forQuincy,Burrows the petitioner.8f
toWe is securedcontend a trialthat the of by juryright


