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much weight it should bave, is of comrse for the jury to’
judge.

The same view applies to the evidence relating to the
business of the defendant, Ash. It had a tendency to show
that he bad some means, though very slight. The business
of logging might be profitable, if the lumber was hauled
on wages or on shares ; perhaps not less so, if the timber
was appropriated without payment. Evidence that a man
was engaged in very extensive business, or was in the re-
ceipt of a large income or salary, would hardly be objected
to, though its direct tendency is rather to show the opportu-
nity of acquiring property, than the actual possession of it.
The evidence here is manifestly of the same character.

Judgment on the verdict.

Bager #. HOLDERNESS.

‘When 2 persoun thinks himself aggrieved by the assessment of damages made
by the selectmen, upon laying out a highway, and petitions the court of com-
mon pleas for redress, the court may in its discretion refer the guestion to the
yoad commissioners, or may direet the damages to be assessed by & jury.

Peririon for an inerease of damages for land of the peti-
tioner taken for a highway, laid out by the selectmen of the
town of Holderness.

The petitioner moved that the petition be referred to the
road commissioners, and the town of Holderness moved
that the question of the amount of damages to be awarded
to the petitioner, be submitted to a jury.

Burrows & Quincy, for the petitioner.
‘We contend that the right of a trial by jury is secured to




DECEMBER TERM, 1852, 111

Baker ». Holderness.

the petitioner by the 20th article of the Bill of Rights, and
that such a construction should be given to the provision in
the Revised Statutes, ch. 50, § 9, as that the question may
be submitted to the jury. Notwithstanding the form it
happens to assume, this is still a controversy about property.
This case is not governed by the 4th section of chapter 50,
but it refers to petitions mentioned in section 1. The 9th
‘section stands by itself, and is independent of section 4.

Bellows, for the town.

This is a petition relating to roads, and by the 4th sec-
tion of chapter 50 it must be referred to the road commis-
sioners. The road was laid out by the selectmen, and it is
their assessment of damages which is the cause of this
petition. '

In the provision for an appeal to the commoén pleas, con-
tained in section 9, nothing is said about a trial by jury. In
this respect it differs from the case where the damages are
assessed by the road commissioners, in which case, by an
express provision, the.damages are to be assessed by a jury.
In the Bth section of chapter 51, the proceeding is character-
ized as an appeal, and in the 9th section of chapter 50 it is
spoken of as a petition, within the terms used in the 4th
section of that chapter.

Giucurist, C. J. The twentieth article of the Bill of
Rights of this State declares that in all controversies con-
cerning property, the parties have a right to a trial by jury.
The 1st section of chapter 50 of the Revised Statutes enu-
merates the cases in which petitions relative to roads may be
presented to the court of common pleas in term time, or to
the clerk in vacation. The 4th section enacts that all peti-
tions relating to roads shall be referred to the road commis-
sioners. The 9th section enacts that if any person shall
think himself aggrieved by the assessment of damages made
by the selectmen, he may petition the court of common
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pleas for redress, and the court may award such damages as
may be just. :

It is very plain that this is a petition relating to roads,
and -as such, if there were no other provision, by the 4th
section, should be referred to the commissioners. By the
9th section, in such a’ case as this, the court are to award
the damages. The question is, through whose agency is
this to be done, by the commissioners, or by a jury? The
answer to this question depends oi the construction to be
given to the 20th article of the Bill of Rights. If this be
one of the *controversies concerning property” compre-
hended by the spirit and meaning of the Bill of Rights, then

-the 4th section does not apply to a case of this kind, be-
cause it would be in contravention of the constitution so to
construe it, and the court, under the 9th section, must award
the damages through the intervention of a jury.

By the act of 5 Geo. I, § 2, Province Laws, 153, the
quarter sessions are empowered, on application by the select-
men, to appoint a committee to lay out highways, and
to order that satisfaction be’ given by the town to the
party through whose lands such highways shall be laid;
and if any such person be not satisfied with the sum of
money or consideration awarded, “upon their address to
the court of quarter sessions, they shall hear and determine
according 1o right and justice.” By the 3d section, select~
men may lay out town ways, and if the land owner be not sat-
isfied with the damages assessed, they have liberty of making
application to the court of quarter sessions, “ who are hereby
empowered to make inquiry by a jury of twelve men there-
gbouts.” But by the act of February 27, 1786, N. H. Laws
54, (ed. of 1789,) when such application for redress is made
to the court of sessions, ¢ they may inquire into the same
by a committee for that purpose.” The same provision for
inquiry into the damages by a committee, is contained in -
the 2d section of the act of February 38,1791, N. H. Laws
386, (ed. of 1815.) The 5th section of the act of July 3,
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1829, N. H. Laws 5§74, (ed. of 1830,) provides that the ap-
plication may be made to the court of common pleas, “ who
shall inquire into the same by a committee.” The 9th
section of chapter 50 of the Revised Statutes merely pro-
vides, as has been stated, that the court “may award such
damages as may be just.”

In the case of Backus v. Lebanon, 11 N. H. Rep. 19, a
portion of a highway had been laid out over the Fourth
New Hampshire Turnpike. It was contended by the coun-
sel for the corporation that they had a right to have their
damages assessed by a jury, and cited the 20th artiele of the
- Bill of Rights. To this the counsel for the petitioner replied
that it had been otherwise used and practised in the assess-
ment of damages for property taken in laying out highways.
It was said by the court that to this exception the answer
of the counsel for the petitioners is conclusive. ¢« This case
is within the express exception of the elause of the constitu-
tion which provides that in all controversies concerning
property, and in all suits between two or more persons, ex-
cept in cases in which it has been heretofore otherwise used
and practised, the parties have a right to a trial by jury, &ec.
By the long course of legislation t6 which reference has just
been made, the damages occasioned by the laying out of
highways were to be assesséd by the court, or by a commit-
tee, and no provision is found for the intervention of a jury in
cases of that character. It had, therefore, been otherwise
used and practised for nearly a century and a half before
the adoption of the constitution; and a similar use and
practice has prevailed from that period to the present time. -
The case is not only within the express language of the ex-
ception, but there is, from these ‘circumstances, abundant
evidence that it must have been within the view of the
framers of that instrument.”

By the 2d section of the act of Geo. I. Prov. Laws 153,
the general power is given to the quarter sessions, upon ap-
plication by the selectmen of a town, *to appoint a meef
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committee to lay out such highways as may be most con-
venient,” &c. If the land owner is dissatisfied with the
award of damages, the court thereupon ¢ shall hear and
determine according to right and justice,” but no provision
is made for the intervention of a jury. By the 3d section
of that act, the selectmen are empowered “to lay out par-
ticular and private highways for such town only,” and if the
land “ owners are dissatisfied, the court may make inquiry
by a jury of twelve men,” &c. By the act 6 Geo. L § 1,
the selectmen are empowered to change highways for other
lands more suitable therefor; and by the 2d section, if the
land owners are dissatisfied, they may apply to the court of
sessions, who are empowered to make inquiry by a jury or -
committee, &ec. Prov. Laws 197.

It appears, then, that in cases similar to the present, pro-
vision is made by the provincial acts for the intervention of
a jury. But we find no law to this effect subsequent to the
acts of the 5th and 6th of Geo. L. 1719 and 1720. An act -
was passed on the 27th of February, 1786, N. H. Laws 60,
(ed. of 1789,) from the preamble of which, althongh it is
very obscurely worded, it appears that it was the intention
of the Legislature to repeal all the laws relating to high-
ways, passed prior to that date, except the act to enable
selectmen to change highways, to which reference has been
made. Since the act of 1785, we find no provision made
for the intervention of a jury, and it may safely be said,
therefore, that at the time of the adoption of our present
constitution, on the Sth of September, 1792, it had not
been “used and practised” to determine the question of
damages where land had been taken for highways, by sub-
mitting it to a jury. The law makes a distinction between
the cases of damages assessed by selectmen and those as-
sessed by road commissioners; in the former case the court
are to assess ¢ such damages as may be just;” while in the
latter case, by the 8th section of chapter 51 of the Revised
Statutes, where the land owner is dissatisfied with the dam-
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ages awarded by the commissioners, their amount is to be
determined by a jury.

Under the law as it now stands, as the statute has not
pointed out the mode of proceeding to estimate the dam-
ages, it must be left to the diseretion of the court of com-
mon pleas, whether the damages shall be estimated by the
road commissioners or by a jury. " There is nothing in the
9t section of chapter 50, which prohibits the court from
submitting the question to a jury, and that section must be
regarded as so far qualifying the general language of the
4th section, which provides that all petitions relating to
roads shall be referred to the road commissioners, that the
court may retain the petition for the purpose of submitting
the question to a jury, if they shall think that justice re-
quires it. The 4th section provides that, if no sufficient ob-
jection shall be made, all petitions relating to roads shall be
referred, &c., and cases may arise where justice might re-
quire that evidence of the damages should be laid before a
jury, under the supervision of the court, and subject to the
rules of law which regulate the admission of testimony.

‘We shall, therefore, direct the court of common pleas,
that the selection of the tribunal to determine this question
rests in their discretion.

CHAMBERLAIN 9. STERLING.

The court will not reverse a judgment for error in the taxation of items of costs,
where the whole amount taxed is no more than the party was entitled to re-
cover for the taxable costs of the action.

A party recovered judgment upon a default in a justice’s conrt, and erroneously
taxed in his bill of costs an attorney’s fee of fifty cents, but omitted to tax an
equal sum, to which he was entitled for travel and attendance. Held, that the
judgment should not be reversed for that cause, on error.
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