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the toit is forhave,much should of course juryweight
judge.

to theevidenceThe same to the relatingview applies
showa todefendant,business of the It had tendencyAsh.

businesshe some Themeans,that had slight.though very
lumber was hauledof be if themight profitable,logging

the timberso,less if;on or on shares notwages perhaps
manthat aEvidencewas withoutappropriated payment.

re-in thebusiness,in or waswas extensiveengaged very
beof or objecteda income would hardlyceipt large salary,

to theits is showto, opportu-direct ratherthough tendency
it.ofof than actualtheacquiring possessionnity property,

character.The of sameevidence here is themanifestly
verdict.on theJudgment

Holderness.Baker v.

damages madeassessment ofaggrieveda thinks himself theWhen byperson
of com-laying highway,a and the courtthe outselectmen, upon petitionsby

to themon for court in its discretion refer thetheredress, questionpleas may
jury.damages to be aor direct the assessedcommissioners,road bymay

offor an for land the peti-Petition increase of damages
thefor the selectmen oftioner taken a laid out byhighway,

of Holderness.town
to thebe referredmoved that theThe petitioner petition

movedand the of Holdernesscommissioners,road town
the to be awardedof the amount ofquestionthat damages

toto the be asubmittedpetitioner, jury.

forQuincy,Burrows the petitioner.8f
toWe is securedcontend a trialthat the of by juryright
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andthe ofthe article of the Bill20thpetitioner by Rights,
inthat such a toconstruction should be the provisiongiven

the mayRevised that theStatutes, 50, 9, questionch. as§
be form itto thesubmitted the Notwithstandingjury.

to assume, this is still a abouthappens property.controversy
50,This case is ofnot the 4th section chaptergoverned by
9thbut it refers 1. Thementioned in sectionto petitions

' section section 4.stands and is ofitself,by independent

Bellovjs, for the town.
This is a to the 4th sec-roads, andpetition relating by

tion of 50 it bemust referred to the road commis-chapter
sioners. roadThe laid the selectmen,was out and it isby
their assessment of is thiswhich the cause ofdamages i
petition.

theIn for an to the commonprovision con-appeal pleas,
9,tained in section is said about a trialnothing Inbyjury.

this it differs from the case where therespect aredamages
commissioners,assessed the road in case,which anby by

the. to beare assessed aexpress provision, damages by jury.
8th of 51,In the seciion the is character-chapter proceeding

asized an and the 9thin section of 50 it isappeal, chapter
of as a within the interms used the 4thspoken petition,

section of that chapter.

C.Gilchrist, J. article ofThe twentieth the Bill of
of State inthis declares that all controversies con-Rights

the have a to a trialcerning property, parties right jury.by
The 1st section of 50 of the Revised Statutes enu-chapter

themerates cases in relative roadswhich to maybepetitions
to or totime,the court of common in termpresented pleas

the clerk in vacation. enacts thatThe 4th section all peti-
tions be to the roadto roads shall referred commis-relating
sioners. The 9th that if shallsection enacts personany

madehimself the assessment ofaggrieved damagesbythink
ofselectmen,the he the court commonby may petition
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for asredress, and the court award suchpleas damagesmay
bemay just.

roads,It is a tothat this isplain petition relatingvery
•and such,as the 4thif there were no other provision, by

thesection, should be referred to the commissioners. By
9th the court are to awardsection, this,in such a case as
the isis, whoseThe question agencydamages. through

commissioners,this to be or a 1 Thethedone, jurybyby
to beconstructionanswer to this oii thequestion depends

thisto Bill If bethe 20th article of the ofgiven Rights.
”“one of the controversies compre-concerning property

hended the of the Bill of thenandby meaning Rights,spirit
• kind,the of this be-4th section not to a casedoes apply

so tothe constitutioncause it would be in contravention of
section,must awardconstrue under the 9thit, court,and the

of ainterventionthe the jury.damages through
153, theLaws,2, Province-I,the of 5 Geo.actBy §

the select-on bysessions arequarter applicationempowered,
andoutto highways,committeemen, to a layappoint

the town to thebe° byto order that satisfaction given
laid;shall belands suchwhose highwaysparty through

'thesatisfied with sum ofbe notifand such personany
“ their address toawarded, uponor considerationmoney

determineshall hear andsessions, theythe court of quarter
section,3d select-theand Byto justice.”according right

if the land owner be not sat-andout town ways,men may lay
ofassessed, have libertywith the they makingisfied damages

“sessions, arewhocourt of quarter herebyto theapplication
of men there-a twelveto make by juryinquiryempowered

27, 1786, N. H. Lawsofthe act FebruaryButabouts.” by
madefor redress issuchwhen applicationof54, 1789,)(ed.

“ sameinto theinquiresessions,of they maythe courtto
forThe same provisionthatfora committee purpose.”by
inis containedcommittee,abyinto the damagesinquiry

3, 1791, N. H. Lawsofof the act February2d sectionthe
3,of the act of JulysectionThe 5thof<386, 1815.)(ed.
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1829, N. H. that the574, ap-Laws of provides(ed. 1830,)
“be made to the of common whoplication court pleas,may

shall the a 9thinto same committee.” Theinquire by
section of 50 of the StatutesRevisedchapter merely pro-

“asvides, stated,has been that the award suchmaycourt
as bedamages just.”may

In the case v. aLebanon, 19,of Backus H.11 N. Rep.
of aportion had been laid over theout Fourthhighway,

New It was contended the coun-Hampshire Turnpike. by
sel for the that had a to have theircorporation they right

aassessed and cited the 20th thearticle ofby jury,damages
this theBill of To counsel theforRights. petitioner replied

had beenthat it and in the assess-practisedotherwise.used
ofment for taken in outdamages property laying highways.

said court toIt the that thiswas theby exception answer
“counsel for the isof the conclusive.petitioners This case

the of theis within clause of theexpress exception constitu-
that in alltion which controversies’provides concerning

suitsand in all between two or more ex-property, persons,
it beencases in which has heretoforein otherwisecept used

and the have a to a trialright &c.practised, parties by jury,
of tothe course which referencelong hasBy legislation just

made,been the occasioned thedamages out ofby laying
be the orcourt,were to assesse'd aby commit-highways by

is thefound for intervention oftee, and no a inprovision jury
had,of that character. It beentherefore,cases otherwise

for a aused and and half beforepractised nearly century
constitution;the and a similarof use andthe adoption
from tohas that the time.practice prevailed period present

ex-is of theThe case not within the expressonly language
is, circumstances, abundantbut from theseception, there

theevidence that have within the view ofit must been
offramers that instrument.”

153,the 2d section of the act of Geo. I. Prov. LawsBy
sessions,the to quarteris the ap-power given upongeneral

a “to a meettown,the selectmen of appointplication by



GBAFTON.114

Baker v. Holderness.

committee to such as be most con-outlay mayhighways
venient,” the land&c. If is dissatisfiedowner with the

“ofaward the court shall hear anddamages, thereupon
determine to and but noaccording right justice,” provision
is made for the intervention of a the 3d sectionByjury.
of that act, the selectmen are “to outempowered par-lay
ticular and for such town and if theprivate highways only,”

“land owners are the courtdissatisfied, make inquirymay
1,a men,”of the act 6 Geo. I.twelve &c.by jury By §

for otherthe selectmen are toempowered change highways
lands more and the 2d if thetherefor; section,suitable by
land ofdissatisfied,are to the courtowners may applythey

•orsessions, awho are to make juryempowered inquiry by
committee, &c. Prov. Laws 197.

to theIt that in similarthen, pro-casesappears, present,
offor the interventionvision is made the actsprovincialby

to thea no law to this effect subsequentBut we findjury.
■and An actacts of the 1719 1720.5th and 6th of Geo. I.

1786, 60,N. H.was Lawson the 27th ofpassed February,
which, it isofof the althoughfrom preamble(ed. 1789,)

itit that was the intentionworded,very appearsobscurely
toof the the lawsto all high-repeal relatingLegislature

the enablethat act todate,to exceptways, passed prior
has beenselectmen to which referenceto change highways,

no mademade. of find1785,Since the act we provision
said,bethe of a itfor intervention and may safelyjury,

time of ourtherefore, at the of the presentthat adoption
had not1792,5th itconstitution, on the of September,

”“ ofdetermine thebeen used and to questionpractised
sub-forland had been takenwhere highways, bydamages

a betweenit The law makes distinctionto amitting jury.
as-thosethe selectmen andcases of assesseddamages by

the courtformer casecommissioners;sessed road in theby
“ theinare to be whileassess such as just;”damages may

51 of the Revisedlatter sectionease, the 8th of chapterby
the dam-dissatisfiedStatutes, the land owner is withwhere
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amount is to becommissioners,awarded the theirages by
determined aby jury.

as the statute has notstands,Under the as it nowlaw
the to estimate the dam-out mode ofpointed proceeding

it be of the court of com-must left to the discretionages,
mon thewhether the shall be estimatedpleas, bydamages

'road in thecommissioners or a There is nothingby jury.
9Mr section the from50,of which courtchapter prohibits

the a beto and that section mustsubmitting question jury,
as so far the of theregarded qualifying general language

section,4th which that all toprovides petitions relating
roads shall be to the commissioners,referred road that the
court retain the for the ofmay petition purpose submitting
the to aquestion if shall think that re-jury, they justice

it. The 4thquires section that, if no sufficient ob-provides
shall be made, all to roadsjection shall bepetitions relating

referred, &c., and cases arise wheremay justice re-might
that evidence of thequire beshould laid before adamages
under the court,of the andjury, supervision to thesubject

rules of law which the admission ofregulate testimony.
We shall, therefore, direct the court of common pleas,

that the selection of the tribunal to determine this question
rests in their discretion.

Sterling.Chamberlain v.

The court judgmentwill not reverse a for in theerror taxation costs,of items of
where the whole amount taxed is no more partythan the was entitled to re-
cover for the taxable costs of the action.

partyA judgment upon court,recovered a justice’sdefault in a erroneouslyand
cents,taxed in his bill attorney’sof costs an fiftyfee of but omitted to tax an

sum,equal to which he was JSeld,entitled for travel and attendance. that the
judgment cause,should not be reversed for that on error.


