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theagainstThe court will not set aside a as whereverdict evidence, credibility
a be it asideof witness is to considered. Neither will set because,they upon

mightan all the at a result differ-examination of have arrivedevidence, they
jury.ent from that found the not set aside unless satisfiedwill itby They

justicethat substantial has not done.doubt beenbeyond

mortgagee, mortgagor’s right thea who has the to redeemIf foreclosed premises,
mortgage hemortgagorafterwards from the of the debt,accepts payment

waives the foreclosure.thereby

of a debt due be till the ofwill notPayment lapseby specialty presumed
jury,but a shorter time be a in connexionconsideredtwenty years; may by

tendingwith other as to showevidence, payment.

mortgagora less thanof for a termUnexplained possession by twenty'premises
jury,be inleft to the connexion of themort-withyears, may partial payments

• gage tendingas evidence to the debtdebt, show fully paid.

land,ofentry,Writ of to recover of a tractpossession
situated in datedBartlett, in this The writ wascounty.

13th, 1849, and the cause was tried theJuly upon general
issue.

On the that thedemandant,of the it was atpart proved
1829,term of the common a conditionalSeptember pleas,

was favor of the demandantinjudgment rendered against
tenantthe for in anof the demandedpossession premises,

action the demandant,brought by upon mortgage givena
the on the 22dtenant, of to secureNovember, 1826,by day

the of a note of the date,samepayment promissory signed
the for thetenant, sum of to the deman-by $250, payable

dant or order in two annual the amountinterest,withyears,
of said conditional with costs of$299,31,judgment being
suit, and cents more for the ofwrit$7,80, forty possession

thereon,issued and that said ofwhich writ waspossession
served in theDecember, 1829; and this evidenceduly upon

demandant rested his case.
The for the of that the condi-tenant, purpose proving

of thetional had been thejudgment discharged payméntby
thethereof,amount evidence to show that atintroduced
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of the demandedtime of the service of the writ possession,
and that he had contin-farm,his homesteadwerepremises

of saidued in the actual and occupation premi-possession
ses his till the commencementhomestead,as from that time

evidence,of theaction,this and then introduced following
to wit:

The of testified that aboutParker,Levi whodeposition
demandant,the for1844 he to the house of thewentyear

of athe him for theof withpurpose purchasenegotiating
whichof the demanded and in a conversationpart premises,

house,in asked the if he ownedtook theplace demandant
to he that he not. Thatfarm,the White which didreplied

thehim if- he farm wouldthe witness then asked expected
to hehands,into he also that did not.fall his which replied
then ifThat the witness asked him White had thepaid

he had the and thewhich deman-upon premises,mortgage
he could not tell whetherdant that he oranswered had not

he had a settlement with and thatWhite,until it might
a ortrifle,he owed White Whiteturn out that himowed

a trifle.
of Silas D. who testifiedStanton,Also the deposition

heor 1839 was in White’sthat the 1838 em-about year
ofa and a three oldand drove cow steerspair yearploy,

Gould;to that then stated tofrom White Gould him that
a thehe, White for cow andGould, priceallowed great

he toit but the steers was White thecalled square, pay
not him whatfor; that Gould did tell dealingsmoney the

he, Gould,the cow made thatsquare;forallowedprice
White,dollars the witness to and requestedsent five by

ahim to tell White that he would him the balance inpay
short time.

Mead, testified that atAlso the of James whodeposition
1836,and White letsome time the 1831between years

also oats at;a a of steersox,Gould have cow and pairan
thatthe andtimes, without quantity;but statingsundry

coltsandor 1835 Gould had horsesthe 1834about year
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at in"White’s, bothkept winter butsummer,and without
how or howstating further than that hemany long, thought

two colts, one of which hegrey afterwards insaw Gould’s
werepossession, there more than a month.kept

• Also the 'of Ebenezerdeposition Garland, who testified
that he knew of White’s three or four colts forkeeping
Gould, but could not how inand that thesay long; year

or1835 1836 Gould told him that hadhe, Gould, had four
of oxquarters beef of White.

■And the tenant contended that this evidence, in connexion
thewith of time that the tenant had been inlength, posses-
ofsion the demanded since the service of the writpremises

of evidencewithout on the the deman--possession, ofpart
todant thatexplain was to be sub-possession, competent

mitted to the as evidence of the of the mort-jury payment
anddebt the of thegage redemption premises.mortgaged

It was on the of theobjected, demandant,-that if thepart.
time of without of theredemption mort-expired payment

debt, thereof made afterwards wouldgage any payment not
action,a defenceconstitute to this and that this evidence

to of thewas incompetent prove payment mortgage-debt,
fromwithin one the time of the service theofyear writ of

possession.
it was ifAnd further that suchobjected madepayment,

after the time of had wrould, underredemption expired, any
circumstances, a toconstitute defence the action, it would
be when an to that effect had been madeonly agreement by
the and that this evidence towasparties, incompetent prove

andsuch in of it.agreement, pursuancepayment
held werethe court that if such madeBut payment

the service of the ofone after writ possession,within year
the tenant,made and receivedor if such werepayment by

whileforeclosure,after thedemandant at timeanytheby
of in pursuancethe was in ihe premises,tenant possession

notwithstand-of between the thatan understanding parties
theforeclosure,the the .tenant redeem premisesmighting
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consti-wouldsuchsuch subsequent paymentpayment,by
evidence asand theaction,to thetute a defence admitted

suchto prove payment.competent
witnesses,introduced thethen followingThe demandant

landthat he ownedPitman, who testifiedto wit: Hazen
1840about thethat yearthe demanded premises;adjoining

his land and the demandedthe line between prem-dividing
witness,that theises out a beingwas run by surveyor;

itout,as thus run as hedissatisfied with the line thought
enddistance of or three rods at oneon his land the tworan

"White that he Gould andstated to should seeline,of the
that then said to himline;the Whitehim to establishget

hands, he, White,in Gould’sthe farm wasthat yetalthough
andhim,end settle with or himin the up up,should pay

him,would have to settle the linethen the witness withthat
of aafter this the line division of thethatWhite; running

viewers,the fenceline made betweenon the was byfence
thethat White built his ofWhite;and partthe witness

that the built hisout;line so run witness parton thefence
sorun, him,but on the line claimedline as bytheonnot

withinthe fence built Whitemeet aboutdid not byitthat
betweenan state ofthathalf; feelingand a unfriendlya rod

in re-out of thisWhite controversyand grewthe witness
arose them rela-and a betweenline,the difficultytogard

thus in that about theon land dispute;theto thetive grass
year to Gould to have thethe witness appliedor 18481847

Gould a letter towrotethat¿stablished; thereuponline
to that thehim;carried witnessthe witnessWhite, which

to run thesurveyoranotherthenWhite uponagreedand
thatrun it thisout;on and byafter camesoonline, who

it to be;the witness claimedabout whereit fellrunning
soon after this run-was,fenceof thethe witness’ partthat

that the witness had;line as thus runtheuponputning,
and White on theside,on oneto that linesinceever occupied

of the1851,the fall of White’sin partand thatother;
line.sameón thefence was placed



COOS.182

v.Gould White.

Also William B. Perkins, who testified that about a week
before the trial of this action, he was at a conversa-present
tion between the demandant and Levi theParker, witness,
in which Parker stated that he was into hisdragged giving

used thedeposition. tenant, and that heby hardly-knew
what he in it,testified and that he was mistaken in what
he had testified in that in to the conver-deposition, regard
sation between him and Gould, at as hehouse,Gould’s
either misunderstood Gould or Gould him.

The demandant also introduced toevidence im­tending
thepeach character4 of said Parker forgeneral truth; and

evidence was introduced the tenant toby supporttending
his character forgeneral truth.

The demandant also Cutler,introduced Zara whoEsq.,
testified that he was the demandant to instituteemployed by
this and thataction, direction of the demandant, beforeby

it, he wrote a letter to the tenant thecommencing upon
that thesubject; tenant, called at the office of thethereupon,

witness, and inquired what Mr. Gould thatwanted; the
witness then told White that Gould had directed him to
commence a suit for the of the andfarm, thatpossession
Gould wanted the farm or his and that White thenmoney;
said he would see Gould about it before the time of service

out, orwas before court.
The demandant introduced note, White,a signed by

dated Novemher 25th, for1833, to said$34,87, payable
Cutler or order, on' demand with andinterest, said Cut-by
ler indorsed in blank; and said Cutler testified that said
note was sold and indorsed demandant,him to the moreby
than fifteen before.years

The demandant also introduced two other notes signed
the andtenant, to theby order,demandant or withpayable

interest; onedated October 10th, 1829, for the other$1,68;
dated 11th, 1830, for aFebruary and also of$20; paper
which the is afollowing copy:
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Mr. B. sold thisGould, Sir: White’s oxen IHenry day
at vendue. towere struck off Col. E. H. Meserve forThey

it of$26,81, the execution.amountbeing
A. GILMAN.

theReceived above of Gould.$26,81 Benjamin
WHITE.HENRY

Jan. 1831.18th,

No other evidence was introduced eitherby party.
The court theinstructed that the tenant had thejury

to redeem the farm the or tender to theright by payment
demandant, at time onewithin from the time ofany year

thethe service of the of of amount of thewrit possession,
fees thedebt, costs, of officer for the writmortgage serving

of interest;and and that if such or apossession, payment,
made,tender thereof was the farm would be dis-thereby

from the. and this action could not bemortgage,charged
thefurther,maintained. And that if after theparties, ex:

theof the from the time of service of the writpiration year
a ofof and after foreclosure the ofpossession, right redemp-

effected,"madeanhave ortion been hadmight arrangement,
that the tenant remainan inunderstanding, might posses-

and have the offarm,sion of the itprivilege redeeming by
interest,,andcosts anddebt,of the suchthe payment pay-

of that or under-ment made inwere pursuance arrangement
a foreclosure have been effected,mightstanding, although

demandant,be thewaivedthe foreclosurewould thereby by
the action;a defence towould constituteand such payment

case,evidence in thethe believed fromifand that jury the.
that thein connexion the of timewithconsidered length

in since the service of the writbeentenant had possession
the fact that thisand with was notpossessionof possession,

for or that suchaccounted hadexplained, paymentotherwise
verdict forshould return a the ten-made,beenin theyfact

todemandant;for the instructions theotherwise whichant,
demandant excepted.
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the de-tenant,The returned a verdict for the whichjury
a, trialaside,mandant moved to set and that new be granted

error the in the instructions of thefor in rulingsalleged
court, evidence,and because the verdict was andagainst
not evidence in the defence.thesupported by

Haywood Cutler, for theEastman, and demandant.
Gould,1829,I. It this case inin thatappears September,

a foundeddemandant,the obtained conditional judgment,
a White theon of the land in question, againstmortgage

amounted, in debt and totenant, costs,which judgment
#307,51.

served,of andDecember, 1829,In the writ waspossession
Gould,to forthe of the was deliveredpossession premises

tookand White thenforeclosure,the possession'ofpurpose
claims thatof Gould. Whiteof the as the tenantpremises
beenof conditional paid.the amount judgmerit has.the

it thea cent' of was withinno evidence that paid'There is
ifof Andof the writservice possession.after theyear
itlet Gould haveto time property,White did from time

iton White’s that waspart,bemust shown affirmatively,
onGould as a theand received paymenthim bybypaid
itamount,it of sufficient orthat was wilandmortgage,

a It would be of no consequenceconstitute defence. .not
owe White on asidetransactionsmuch Gould mighthow
could be. no defence unless theItthisfrom mortgage.
or tobeen there was anhad agreement ap-applied,money

debt.of thisit in discharge mortgageply
White to are aswhich 'attempts proveThe payments

follows:
itStaunton,of thatSilas D. is provedthe testimonyBy

ofWhite Jet Gould have a threeor 1839 pair yearin .1838
toit that Gould was thesteers; but appears pay moneyold

White towards themand-did send thethem, $5,00 byfor
witness.

of inthis sub-witness,thealso testimonyIt' byappears
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stance, that Gould had White,received a ofcow for which
he aallowed him and called' it buthigh even; whatprice

even thecalled witness did notthey know.
ofthe James Mead, it is that in 1831By testimony proved

and 1836, White let have an aox,Gould a and ofcow pair
steers; also oats times,at but nothow much issundry

and itproved; the ofappears said andby Meadtestimony
Ebenezer Garland that White horses and colts forkept

on the farm,Gould but how much does not Andappear.
the of Garland itby testimony that Gould saidappears

he had fourthat of oxquarters beef of White.
isThis all the that ever from Whiteproperty topassed
ofGould, which there is evidence. It inany theappears

case that White owed Gould several debts. It is, therefore,
more that-the was delivered inlikely ofproperty payment
rent, or on the other debts, than on the whichmortgage,

foreclosed,was and the time of had be-redemption passed
.fore the first was made.payment

What Gould as tosaid, testified Parker, was notby an
admission thethat butwas,paid; Parkermortgage testifies

hethat Gould said that did not know whether it was paid
not henot,or and could tell till and White settled.

Gould, on his shows a definite sumpart, due and a fore-
White,closure of the at most, showsmortgage. that it

or not have been It wasmight might paid. incumbent on
him, defence,in to show itthat was anddistinctly paid,
that it understoodwas Gould that he received itby in pay-
ment theof mortgage.

White,It that in his acts andappears with thedoings
Pitman,witness and what he said Mr.to Cutler,by ac-

that Gould had a in the farm.knowledged right
“We, case,think in thetherefore, that, this verdict is de-

the of soevidence, that it iscidedly against weight appar-
ent that the must tohave consider thejury neglected facts,

overlooked andand essential inprominent thepoints evi-
xxvi. 13vol.
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aside,setverdictthe theAnd we ask court to orderdence.”
v. 12Wendell N. H. 171.Safford, Rep.

We that the court inII. contend were admittingwrong
andthethe evidence introduced tenant asby competent

to thesufficient prove payment.
jnIII. We thecontend that .court were wrong directing

to consider the of time that White had beenthe jury length
wTritofin the the service of theof sincepossession premises

to thisand in the thatpossession, possessionintimating jury
not accounted for orwas explained.

We contend that inasmuch as the law the ownerpermits
his of time shortto forof land rights anysleep upon length

it,oftitle,of without his oryears, losing any parttwenty
the that he so to assert his requiresthat fact neglects right

that it creates noandno presumption againstexplanation,
court, case,But the in this this fact to the■him. put jury

■ina to that the of timeto lead them apprehend lapseway
a the' demandant.did create presumption against

enteredcase, White, in 1829 into posses­In this having
is,Gould,of the of lawthe tenant presumptionsion as

Gould, andto the ofheld- in subordinationthat he right
to no in his favor fromentitledWhite was presumption

3 49­Barker,v. N. H.time. Lundof Rep. .lapse

Fletcher, for the tenant.Burns 8f
of the wasthat paidis contended no part judgmentIt

ofafter the service of the writthe possession,within year
If Gouldthat makes no difference.is thisit submittedbut

toinure the ben-time,it it wouldreceive attoconsented any
beenit hadthe same as paiddefendant thoughefit of the

foreclosed.had becomethe estate absolutelybefore
or inin wholerule, partthatis a receivingIt general

foreclosure, afterofin a decreedebt, includedthe mortgage
to redeem.absolute, let in thewill mortgagorhas becomeit

Such12 N. H. 163. wouldHickok,v.Smalley Rep. receipt
forfeiture.of theact of waiveranbe unequivocal
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1844,In thatthe the farm;said he did not ownplaintiff
he did not that hehands;that it would fall into hisexpect
could not thetell White or had not mort-whether had paid

; that turn he agage out that owed White trifle orit’might
that White owed him a trifle. These withcoupledsayings,
the important fact that White has the farm fromoccupied
the time the writ of executed,was now morepossession
than withouttwenty rent, furnish the mostyears, paying

thatproofs the forfeitureconvincing was waived and the
mortgage paid.

if the evidence is sufficient to theAgaiB, show that mort-
did not consent to receivegagor debt,the notwithstand-

the hading we contend that from theyear ofexpired, lapse
atime, trifle less than the hadalthough twenty years, jury

the to consider that matter, the otherright with evidence of
payment.

v.In Rex 1 Burr.Stevens, Lord433, Mansfield said that
there nowas direct and limitation of timeexpress when a
bond be to haveshould been satisfied—thesupposed gen-
eral totime was taken be aboutcommonly twenty years—

Lordbut he had known leave it to aRaymond uponjury
eighteen years.

There nois statute of limitation that bars an action on a
but is timebond, there a when a thejury debtmay presume

whenas interest has beenno fordischarged, sixteenpaid
MayorLord in v.years. Raymond Kingston Homer,of

62.Cowp.
The court notwill leave to entergive up judgment

•of it such ayears distance oftwenty timestanding, being
that the was that the debt waspresumption satisfied.

Bolinbroke,v. 693.Flower 1 Strange
of on a bond arisePresumption payment may after

nineteen no timeyears; haseighteen.or positive been laid
thedown Lord Mansfieldcourt. in v.by Oswold Oswold,

Term 271.1
oneIn of the cases,Winchelsea 4 Burr. 1962, Lord Mans-
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field plus ultra,said that was the ne beyondtwenty years
which the acourt would not disturb peaceable possession,
but that case within wouldevery twenty years depend upon
its v. Wardropper,circumstances. Rex 4 Burr.particular
1963, 4, 5.

inEastman, J. It is contended that the verdict rendered
this case is to setevidence,was a motion madeandagainst
.it aside on that account.

Questions and consideredsimilar to this have been raised
several andtimes this .court within the fewpastby years,
the rules have become wellmotions of this classgoverning
established.

ascourt not set aside á verdict evidenceThe will against
because examina-cause,in a anuponmerely might,they

evidence,of the have arrived at a result different fromtion
setthe will it aside on thisfound Northat by jury. they

to consid-the of is bewitnesseswhere credibilityground,
to and inferences to beare be raisedered, presumptions

isthe evidence such thatthe nature ofmade, and where
have different impressionsdifferent persons might reasonably

171.it. Wendell v. 12 N. H.Safford, Rep.concerning
anot interfere to set aside verdict as againstwillThey

satisfied that it cor-evidence, unless was procured byfully
manifest mistake in consideration andtheor byruption,

Bath,the evidence. v. Foster’sof 1-Lisbonapplication
319.Rep.

interfere,court to it must be thatinduce the apparentTo
in-or themisunderstoodhave totally disregardedthe jury

must haveorevidence,court theof the uponstructions
facts, and must haveto consider theproperlyneglected

evidence,essential in theand pointsprominentoverlooked
done.has not beenjusticeso that substantial

State,in anddoctrine this bythe well settled ap-isSuch
case, bein this there canthe evidenceto reporteditplying

it lead. Thethe conclusion to which will credi-ofdoubtno
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of a witness —and an one too —Levi Par-bility important
toker, was be reliedThe tenantpassed upon. upon pay-
thement of virtue of which the deman-debt,mortgage by

dant claimed the Parker testified that he wentpremises.
theto house the demandant,of for the of negotia-purpose

himwith for the of a of theting demandedpurchase part
and ain hepremises, conversation between them asked the

demandant if he owned the hefarm,White to which re-
that he did not. That he then him heplied asked if ex-

that the farm into topected hands,would fall his which he
also he hethat did not. That then asked him ifreplied
White had the which he had thepaid uponmortgage prem-
ises, heand that he not tellanswered could whether he had or

turn,not, he a him;until had settlement with and it might
out that he owed White a ortrifle White him aowed trifle.
Now if disbelieved,Parker was his would oftestimony

forcourse but if he credited,was itgo tendnothing; would
to thatshow the debt had been cancelled,strongly and that

the to White.premises belonged
be raised and inferencesPresumptions drawn, andmight

the of the evidencenature thatwas such different persons
take different views of it. Theremight was con-evidently

siderable conflict between the evidence of the andparties,
it on itfrom what didmay appear very differently paper
before the But we discover no evidence ofjury. corruption
or mistake andthe whatever our beviews asby jury, might
to the of the we see that willweight testimony, nothing

us inwarrant aside the verdict as evidence.setting against
If, then, correct,the of the theinstructions court were

mustverdict stand.
To the first of the instructions there can be no wellpart

founded It was in the statuteaccordance withexception.
for the of whileprovisions redemption mortgaged premises,

tothe redeem continues.right
Nor to the correct-would there seem to be doubt asany

court,the The inness of latter branch of the instructions.
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effect, the fore-instructed the thatjury, notwithstanding
closure been thehave demandantcomplete, yet mightmight

itjwaive and of the debt.receive Andpayment mortgage
this rule is well both here and elsewhere.recognized

6 de-12,In Batchelder v. N. H. it wasRobinson, Rep.
cided that if a and been inwho has entered pos-mortgagee,
session of the thefor a in order foreclose rightland toyear,

theto redeem, the secured byafterwards accepts money
the is the foreclosure.a waiver ofmortgage, acceptance

474, heldin it wasAnd v. 11 N. H.Deming Comings, Rep.
a subse-that if there of ahas been a foreclosure mortgage,

theof a of thesequent money, byreceipt part mortgage
of the fore-the is a waiverparty holding mortgage,

closure.
2 N. H.Henry, Rep.To the same effect are Willard v.

1Arnold,v.Quint and Dexter120; Little, 495;v. 4 Greenl.
Sumner 118.

court intheThere no error in the course bywas pursued
that thetimethe fact of the oftoalluding length tenant

claim thehad been did notin The tenantpossession.
thebutadversepremises paidby havingby possession,

the de­ofwith the assent and themortgage agreementby
mandant. The was one of and al­question payment,

a debt duelaw,as a matter the ofofthough bypayment
until the ofwill not be lapse twentyspecialty presumed

evidence,time,a connected othershorter withyears, yet
be left to a from findwhichmay may payment.jury, they

171;1 Greenl. Ev. Mat­39, cited;Ev. arid cases 2 Phil.§
v.Winstanleythew’s 2 McCord’s373;Ev. Savage,Presump.

C. C.Ch. v. 2 Wash.435, 439; Duane,Rep. Goldhawk
v. 3 McCord’s323; Blake’s Ex’rs.Livingston’sEx’rs.Rep.

340.Rep.
theof a forThe time was circumstance juryproperlapse

to and theconsider, made,in connexion thewith payments
of thecharacterunexplained possession.
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andoverruled,bemustthatthink the exceptions $iatWe
bethere must

■verdict.on theJudgment

v. a.Heath West &

a horse.or ofof the valueCommon is not evidence qualitiesreputation

it was cor-and his thatchargeThe for his services,of an aecoucher testimony
though he hasa ofis evidence onmade at the minority,time, questionrectly

date.no of thememory

or aftér he arrives ateither beforegeneral avoid his contract,A minor inmay
evincing to be bound it.age, an intentionfull act bynotby any clearly

discharged,subsisting, thoughmortgageA considered as stillbe formallymay
ought injustice toso far as hefor the benefit of one who has paid the.money,

hold the property.

affirmed.case of 7 N. H.The Robinson v. Leavitt, Rep. 73,

Trespass thefor and plaintiff’scarrying awaytaking
stud,as a and to behorse,stud to be valuable keptalleged

for that purpose.
the was taken G-.Bel-The that horse byplaintiff proved

in theone the as declaration.lows, defendants,of alleged
the horse,in a ofThe defendants evidenceput mortgage

the and onedated 12, 1850, plaintiffJanuary signed by
to said West forHall, to their note that date $75,secure of

acted the direc-and and that Bellowsinterest; byproved
thetion at each of twoWest,of and that Hall was present

de-to them.and assented The mortgagetakings alleged,
“ of G.scribes the horse as same said Heaththe purchased

J. the said Heath and.Dennison, and now owned byequally
Hall.”

executed theTo the plaintiff'that wasprove bymortgage


