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fulfilled, in anresulted ob-have and it hasa contract beenthe terms ofWhere
nothing dutya debt or to bethat there is but mereligation pay money, soto

•may be maintained.paid performed, generala countor
“ logs.”ofdefendant oneplaintiff agreed deliver to thetoThe hnndred^cords

“ lengthgettingto the middle in themeasured of each scarftimber to beThe
Meld,bark and all.” that the timber wasthe size to includelog, andof the

taking log, by adoptingbutbymeasured the solid contents of eachnot to be
measuringof wood for fuel.usual modethe

subject of a contract be-logsthat certain which are theparties assertWhere
judicial butby person, dutya his is notbe measured thirdthem shouldtween

has made a mistakeministerial; is admissible to that heand evidence show
in his measurement.

plaintiff’s de-agreement, of thehave made a written evidencepartiesWhere
construction, competent prove partiestheis not to thatas to itsclarations

of its terms.a modificationagreed tohave

Assumpsit. 1850. The23,writ datedThe was July
to the for oneon an account annexed writcount wasfirst

• second count as follows:of The wascords logs.hundred
“- theNelson,at on twen-that the saidAlso, for plaintiff,

defendantwith the1849,of A.' D. agreedtieth August,day
one fourth of aroad,of theto the sidehim,to deliver by

cordsHarrisville, one hundredstone mill inthebelowmile
thetrees, marking bycertainfrom designated byof logs

in Nelson—farm,theondefendant plaintiff’sandplaintiff
' Harrises, orone of the Mr. bymeasuredto be bythe timber

theaforesaid,as inand deliveredHutchinson,A. S.Major
suita-should be aafterwards, if thereor nextwinter spring

butted,oroft’,totimber be sawedofble run sledding —the
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that tothe butt of the first each stump,.andonexcept log
theinscarf,to the middle of eachbe measured getting
Inall.to include hark andof the the sizelength log—and

then andsaidwhich theconsideration of agreement, Handy
himtothe payand with plaintiff,there •.promised agreed

as the samefor soon asdollars cord saidthree per logs,
be delivered as aforesaid.should

And the on or before the twen-avers that he didplaintiff
inatof A. deliver theD., 1850, placeday April,ty-second

of fromforth,said set one hundred cords logsagreement
trees the samecertain as and causedaforesaid,designated,

theW. of saidHarris,to be measured Milan all whichby
to thehe became liablenotice, payhad and therebyHandy

then andanddollars, wasthe of three hundredsumplaintiff
re-stillrefused andsame,to the butthere requested pay

fuses, to the &e.damage,”
. of hisThe inPlea, the issue. plaintiff, supportgeneral

adeclaration, contract,offered in evidence written bysigned
athedefendant,himself and the of which copy:followingis

“ Harrisville, 20th, 1849.August
I, Hale,to that John D.This is '.do hereby agreecertify,

of be-road,of the one fourth a mileto deliver the sideby
ofcordsmill, Harrisville,the stone in one hundred logslow

Geo.trees,from certain Handydesignated by marking by
be meas-in the timber tofarm, Nelson,onand mymyself,

Hutchinson,or A. S.Harrises,ured one of the Mr. Maj.by
there is aabove,as ifand delivered next winter or spring

soon asdelivered asnot,suitable run of if to besledding;
to maplethere is reserving myself eightsledding sufficient—

betoon the lot. The timbertrees, such as I choosemay
on eachoff, butted, of firstsawed the butt the logexceptor

theand the middle of scarfthat to be measured tostump,
the is to include bark and;in of the sizelength loggetting

all.
Geo.I,In consideration of the above Handy,agreement,
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Hale,do to three dollarsthe said John D.agreehereby pay
soon as the timber is if thecord, delivered,as and saidper

Hale inshould want or hundred dollars be-afifty money,
fore it is all I it amount isdelivered, will when that de-pay
livered, it,said Hale me his note and iffor theby giving
timber is not hedelivered next winter dr is toall spring, pay
interest the advanced,on until it is delivered.all Allmoney
to be sound timber.”

He also offered that,evidence to thetending prove during
winter and of delivered to the1850, defendant,spring’ he.
and the defendant of which,a whenaccepted quantity logs,

themeasured in in the usual method in .meas-pile, adopted
for onefuel,wood contained .hundred cords; buturing

thewhich, if measured solid of eachcontentsby taking log
•contained less than one hundredseparately, considerably

cords. And it admitted thatwas unless the former method
theof was on thecontract,measurement ofadopted, part

the had not been fulfilled. Both incounts the de-plaintiff,
toclaration related the same matter.subject

the courtThe defendant to instruct therequested jury
that a of undercord this equivalentwas tologs, agreement,

andone hundred solid feet of as ascer-logs,twenty-eight
thetained solid contents of each Theby taking courtlog.

todeclined so instruct'the but theminstructed that ifjury;
satisfied, that,were there were one hundred cordsthey of

as in thelogs, lay-when werethey properly placed pile, they
to find theirauthorized verdict for the plaintiff.

alsoThe defendant that the contractobjected written did
the declaration,not but that there asupport was variance

between the declaration and Theplantiff’s court de-proof.
aclined to order nonsuit. The returned a ver-jury having

the'dict for the defendant setplaintiff, moved to the same
for aaside, trial,and new on account of the instructions of

the Hecourt. inmoved arrest of onalso ac-judgment
count of the variance thebetween declaration and the proof.
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Chamberlain, for the plaintiff.

Faulkner,Wheeler for the defendant.8f
The of the was fuel or commoncontract notsubject

wood, in the for theusual of the term; wordsmeaning
” ”“ “and- timber are in theusedlogs interchangeably

The cords,denomination of in cubic measure,agreement.
seems to have come cord, line,from the or usedoriginally
in the measurement, does of itself determine theand not

raisedquestion in this case. Webster’s Cord.Dictionary.
That cord measure is-in mostpractice toappliedfrequently
wood, which, from is measured in the is notnecessity, pile,
denied. But when this ceases, the reason ceases;necessity
and when to substances thatapplied admit of exact meas-
urement, the word well be taken asmay thesimply equiva-
lent of one hundred and feet,cubic totwenty-eight be as-
certained with all practicable Thisprecision. denomination
is not used in the ofordinarily measurement timber, but

used,when it causes no if understood in thedifficulty, sense
above stated. But if used in other sense than asany the

of solidequivalent measure, it isreally believed that it in-
troduces a mode of measurement never tim-yet applied to
ber. The in and indifficulty piling measuring accurately
in the of size andpile, islogs great ob-weight, sufficiently
vious.

II. if cord measure,But without beexplanation, might
taken to measurement in the even in theimply pile, case of
timber, that is the ofinterpretation negatived by language

“the contract. The the ofexpressions, thegetting length
to be tomeasured the middle of the scarf” —“ sizelog” —“

include all,” &c.,is to bark and indicate that theclearly par-
inties had a measurement ofcontemplation separate the

It could be to forlogs. hardly necessary stipulate includ-
the of tobark be themeasured ining logs pile.

III. The entire for theconsideration defendant’s under-
is innot stated the declaration. Thetaking important stip-
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timber, is en-ulation that be of soundthe all towerelogs
does not aver a fulfilmentomitted. And thetirely plaintiff

count,of his set out in the inown as exceptundertakings,
the of theto and measurement logs.deliveryregard

is inThe defendant’s not set outcorrectlyundertaking
the in the towrit. toregard stipulationNothing appears

thebefore the of allpay money logs.delivery
declaration,a a unlessWhere contract is to be stated in

nonsuitrecover,it be and astated, the cannottruly plaintiff
643, andshould be v. 3 T. H.Phillips,entered. Gwinnett

therecases cited.
nature,In the is of so entire áconsiderationassumpsit,

extent but anthat not must it be to theproved alleged,only
be omit-fatal,to is for ifomission any partpartallege any
2of is misdescribed. Stark.the basis theted, then promise

Ev. 61.

the defendant thatC. J. It is contendedGilchrist, by
thebecause the whole ofarrested,beshouldthe judgment

declaration,theis not Stated infor his promiseconsideration
the that the tim­to allno reference stipulationthere being

is to recoverthe actionto be sound. But broughtber was
and is not fortimber,of the unliquidatedthe contract price

on an account annex­the first count beingmerely,damages
acords of Whereone hundredwrit, for logs.ed to the

the of the andon plaintiff,has been partcontract performed
so that there istoin an pay money,resulted obligationhas
or aor to paida mere debt be performed,but dutynothing

Gile,v. 12 N.maintained. Mitchellbecount maygeneral
therefore,H. to decide whe­is not390. It necessary,Rep.

stated,be if nothingwouldthe consideration sufficientlyther
sustained.could becountabut special

torelates the modein the casequestionThe important
to deliver toThethe plaintiffof agreedlogs.measuring

“ Where thereofcordsone hundred logs.”the defendant
bein shouldthe mode whichindicate theyis tonothing
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forin woodmeasured, the usual method measuringadopted
thethat befuel, wouldfollowed,should be because general

construc-Such must be theof these words.understanding
in the to mod-tion there be contractnow, unless something

• theit. the contractBut the ofify specifyinglanguage
is themeasured,the be whichmanner in which are tologs
to oneis asdefendant,matter relied on the applicableby

innot,the and doesother,method of measurement as to
our to bethe solid contents of eachrequirejudgment, log
ascertained.

There must therefore be
verdict,onJudgment the

case,a the on the of thesubsequentAt trial of part plain-
introduced,evidence was to thattiff, tending prove logs

Hal§, and at thewere drawn delivered inby place specified
and that a of themcontract,the were hauledlarge part by
mill,to his some distant.miles Before all theHandy logs

at thedelivered awere' and whileplace ofspecified, part
them still remained at notthat drawn Han-place, away by

Mr. M. W. ofHarris,Hale Harrisville, whody, procured
was a of towood,sworn measure the hesurveyor cord logs
had delivered this contract. Hale and Hamsupon went
first to mill, and found "there. Hale toldHandy’s Handy

he come to thehad measure and askedHandy logs, Handy
if he Harris,had to and he made none.objection Han-any

said if Hams would thedy measure in his so aslogs way,
to at hethe cubic contents, had noget to hisobjection

them. A theof were measuredmeasuring part atlogs-
mill, identified mark,Hale’s aHandy’s being chiefly by part

at the of in the contract, andplace mentioned thedelivery
-rest sled,the as hauled thewereupon they through village

of thatHarrisville, towards A of thepart wereplace. logs
about,measured in a and a were scattered so as topile, part

render it difficult to them. Themeasure scattered logs
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al-were measured the made suchandseparately, surveyor
as helowances. judged proper.

of the Mr. Har-delivered,The measure as foundlogs by
ris, onewas hundred and ten cords and three three-and

cord feet.fourths
of the contract.The differed in their constructionparties

toof eachcontended, that the dimensions werelogHandy
be solidso to make the wholeascertained, asseparately

to bemeasure; while Hale that the werecontended logs
cordsin mannermeasured in a the usual of measuringpile,

asmeasured theof It that Harris logs,firewood. appeared
asallowancessuchmeasured,isfirewood makingusually

wood,toto ithe make wellequal packednecessaryjudged
fromfreemeasured, soundmake all, logs,and to which was

androts gnarls.
thethatto showdefendant offered evidence tendingThe

it foundless than was byof was materiallyquantity logs
this evi-toHarris’s measurement. The objectedplaintiff

theboundwereon the that thedence, bypartiesground
theas aHarris, agree-of designated bymeasurement person

in-the evidence washeld thatto it. The courtment make
admissible.

Harris’s measure-todefendant then offeredThe impeach
fraud or mis-tooas madement, bylarge,being materially

toof and for this showHarris,take said proposedpurpose
a littlethe measured measuredthat when separately,logs,

tocords, measure,solid and then show wit-over bysixty-six
both thatwho had measurednesses, ways, sixty-sixlogs

be to aboutequivalentmeasured wouldcords, separately,
measured in thecords, pile.eighty-two

ofoffer other evidence mistakedid toHe not anypropose
measurements, andtothat thesefraud,or except, relating

evi-as before stated. To thisof Harristhe measurement
the held itthe and courtobjected,dence incompe-plaintiff

tent.
thethese defendant excepted.To rulings
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show, the exe-to that afterThe defendant then proposed
case,in this thecution of the written shownagreement

of theand defendant to a modificationagreedplaintiff
to of theof the in the measurementterms respectwriting,

the beso that should measured bylogs; logs separately,
the and circumference, and thus ascertainingtaking length

the cubic contents of each each cord en-and makinglog,
solid. For this he offered evidence oftirely whatpurpose

Hale told third as to the manner in thewhichpersons, logs
to effect,were be to themeasured, that the to bewerelogs

measured the and circumfer-separately, by taking length
ence, statement of a of theunaccompanied by any change

or allusion to suchbargain, any change.
To this evidence the and courtplaintiff the heldobjected,

it incompetent.
To this the defendantruling excepted.
A verdict for thewas taken which theplaintiff, defendant

bemoved set aside reason of themight by foregoing excep-
tions.

theforCushing, plaintiff.
No was made that theobjection were notlogs piled up.

not is a matter of skilllogsMeasuring piled and judgment.
no toThe had call in otherparty right Itany person. was

said was fraudulent or mistaken,that Harris aand witness
had thewas offered measuredwho andlogs whoseparately,

said he could what bewould the amount of thejudge logs
if was another forpiled. him whomsubstituting.This the

on,had and wasparties agreed hismerely setting judgment
ofthat Harris. No fraudulent isconductagainst shown.

To a new it was that theprove agreement proved only
paidhad that the were betoplaintiff measuredlogs sepa-

rately.

Chamberlain, on the same side.
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I. to mea-the whoThe wasupon personparties agreed
■sure the and are bound his admeasurement.logs, by

into or mistakeII. The evidence offered show fraud
the of a theHarris was judgment againstmerely stranger,
the arbitrator theadmeasurement of selected parties.by

offered is to showIII. The testimony incompetent any
in their written contract.the partieschange by

Faulkner, for the defendant.Wheeler 8f
ofthe measurementnot boundThe defendant was by

in faith. It beHarris, it made mayunless was fairly good
or and themistake, questionfraudimpeached showingby

for thewould then be considera-the ofas to logsquantity
mostthe evidence. thatallof the .Theregardingtion jury,
is, itthatthe measurement of Harrisforbe claimedcan

When an arbitratoreffect of an award.thehaveshould
hismistakes, or actsand corruptly,errorscommits gross

This269.Farnum,v. 6 Pick.Bean•award is not binding.
omittedthat arbitratorsbar,in and a pleamay pleadedb.e

in their certainaward, promissoryinto considerationto take
defen-and which thethem,beforelaidnotes which were

onthe was heldto claim of goodentitled plaintiff,dant was
v. Farnum.in Beandemurrer

of becase,the no measurement canthe natureFrom
the ofin cubic contents eachthan ascertainingexactmore

cord has beenthe in measureequivalentwhenandlog,
this is evidenceactual forexperiment, competentfound by

of ofto the amount and as to the questionas logs,the jury
in measurement. A differencefraud theor originalmistake

one cordsin the measurement of hundredcordsof eighteen
in amount the would beso thatis not trifling juryof logs

it as a mere difference in betweentreatto judgmentbound
erredcourt in the evidence ofThe rejectingsurveyors.the

of and of the mea-subsequentlogs, especiallythe quantity
surement.

of the to thedeclaration's execu-plaintiff subsequentThe
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tion of the contract,written that the towere be mea-logs
sured the ascertained,and cubic contents andseparately,
that the cords were to be solid were tomeasure, competent
be submitted to the as ato show modificationjury, tending
of the contract, and were excluded.original improperly
Davenport Mason,v. 15 Mass. 1 Greenl.85; Ev.Rep.

304.§

Gilchrist, J. WeC. have held that thealready logs
mentioned in the contract are to be measured as isfirewood,

measured for fuel.usually
It is contendednow that Harris is to be aasregarded

referee, and that exercised his andhaving discre-judgment
in the submitted,tion matter his award is to be final and

conclusive.
him as a referee,If we consider his award be im-may

orfraud,for mistake. Nocorruption fraudpeached or cor-
are here,to exist but it issupposedruption thatalleged he

made a mistake in his measurement.has
be vacated atAn common law evidenceaward-may by

v. Bellows,of mistake. Brown 4 Pick. 192; v.Bean
Farnum, 6 But thisPick. 269. mistake is not an erroneous

on merits,the for on that thejudgment merely point award
conclusive, v.Carey Wilcox,referees isof 6 N. H. Rep.
the mistake one177. When is of a fact notsimply in­

the exercise such aof as avolving judgment tribunal must
the aexercise merits of question whereupon conflicting

are to be examined and theclaims of witnessescredibility
to be but one ofis mere arithmeticalweighed, computa­

there totion, seems be no reason the matter notwThy may
abe into in suit at law.inquired

As to the question thewhether evidence shows mis-any
take, the defendant to show that theproposed mea-logs,
sured containedover cords measure,solidseparately, sixty-six

then heand wished to who had measuredprove personsby
in both incords,that measured thislogs ways, sixty-six way,
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themeasured inwould make cordsabout eighty-twoonly
oneestimated the to be hun-Harrispile, quantityhaving

dred and cords.ten
inhotNow this is the of witnessesopinion placed oppo-

theof referee. It is resultsition to the the simplyopinion
anwho have hadof the of opportunityexperience persons

andmeasured in bothto it. have ways,acquire logsThey
asexist,it aridfound to suchfact,is the as havesuch they

have been sub-mistake, and shouldit tended to ashow
mitted to the jury.

the that Harris wasfarWe have thus upon groundgone
as thedo not consider hima referee. But we occupying
of that word. Itreferee, in the senseof a ordinaryposition

histo certain extent have exercisedis he must atrue, judg-
thatto a case where mustis difficultment, for it suppose

rather thanhis was ministerialnot done. But judi-be duty
to aHe measure ofcial its character.' was quantity logsin

to hold that heand wasmeasured,as isfirewood usually
be toof an arbitrator wouldinvested with the givepowers

which, think, the never intended.him we partiesa character
declarations iriust be re-theThe evidence of plaintiff’s

his view of the true construc-as expressinggarded merely
no means showsthe It agreementtion of contract. anyby

thecontract, andto thedefendant rulingwith the modify
for the reasonsit correct. Butwasof the court excluding

tonot entitledthe isabove, judgment.stated plaintiff
Verdict set aside.


