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Nichols v. Smith.

uponIn judgment,debt a exceptionno can be taken because the writ in the
original signedaction was by justice.not the

Debt. The writ contained two the first foundedcounts;
aupon recovered before a of thejudgment justice peace,

and the second for had and received.money
The to thejustice’s in the action,writsignature original

in which the said in the hand-rendered,was wasjudgment
of thewriting Before the writ thusplaintiff’s wasattorney.
the hadsigned, been authorised saidattorney expressly by
to for himjustice writs, which thesign any attorney might

think to make use.and The was notproper justice present
when the writ was signed.

time,At that and before, it had been along general prac-
tice in this for firstcounty obtained au-attorneys, having

from a to for him such writs asthority justice, sign they
hisSmith,wish to use. Said withmight attorney, appear-

ed before the and the injustice issue, com-pleaded general
to theform,mon action. This issue was a'trial hadjoined,

andit, rendered. Noupon judgment was takenexception
writ,to the theuntil after rendition of It wasjudgment.

to said or his•not known Smith that theattorney, signature
anpther nprpfof the in thewasjustice handwriting perspn,

wpuld the have beenwrit them to besupposed by excep-
tionable, if had had such untilthey afterknowledge, long
this was rendered. Unless made otherwise thejudgment by

said,facts, is andsufficient valid inforegoing judgment all
respects.

It was that should be rendered for theagreed, judgment
if he is entitled to recover the firstplaintiff, upon count,

otherwise the if he should so elect,plaintiff, should be per-
mitted to to trial the secondupon count.go

Gates theTicknor, for defendant.Sf
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iscount objectedin the firstdeclared uponThe judgment
a void writ.onit foundedwasto because

de-is5, it182 expresslyStatutes chap.In the Revised §
shall beof thea peaceissued justicethat writsclared, by

dele-cannot beto writssignThehim. powersigned by
allvoid, subsequent pro-writThe beingoriginalgated.

be takenvoid, and consequently mayit areceedings upon
Neitherof theof at proceedings.stageadvantage any

void actawould renderact whichcan perform anyparty
Prescott,v. 4 Fos-In Kidderoreither voidable binding.

considered.was263, this question fullyter’s Rep.
did nothe defendantthebefore justiceIn the proceeding

in orderto dofor himmore than was necessaryabsolutely
and thereforehisthe cause from jurisdiction,to remove

entitled.he thento which wasloses no right

Snow,for the plaintiff.
the first count inThe is entitled to recoverplaintiff upon

writ, because:—the
the and to trial thereonI. issuePleading general going

action before the wasthe defendant in the justice,originalby
of theof to thea justice,waiver any exception signature

the that actionan admission that writ in wasand regular.
its and it is too late tohas answered nowThe writ purpose,

of an in the of thetake irregularity signatureadvantage
9 H.Whittier, 467;v. N.Smith HansonRep.magistrate.

v. H.56; Sabin,N. H. Lovell 15 N.Hoitt, 14 Rep.v. Rep.
Smith, N. H. 66.v. 1539; Rep.Smith

had of theThe cause andjurisdictionII. justice having
theaction,in thethe renderedparties original judgment by

least valid and untilthereon, is at it is vacatedhim binding
2case,or due Farwell's N. H.reversed process.by Rep.

Whittier, 3 H. 269;v. N. v.125; Gorrill SmithRep.
N. H. 198.Knowlton, 11 Rep.

of the overBell, J. The thejurisdiction justicegeneral
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which thissubject upon judgment is rendered andmatter
between whoany persons may become toproperly parties

him,such before is notany proceedings inquestioned this
'case.

ofThe a court of thejudgment having jurisdiction sub­
of an action thematter and of it,to isparties to beject re­

andas valid conclusive between thosegarded whenparties,
questionit is in in collateralbrought any thatproceeding}

is, in not to reverseany proceeding specifically oradapted
toit,avoid and it is not liable be orimpeached by plea

such until itin has been re­proof any proceeding regularly
versed or set aside on error or or otherappeal, appropriate

for this 5Morse v. Presby,proceeding purpose. Foster’s
v.;299­ Smith 11 N. H.Knowlton, 191;Rep. WessenRep.

Pick,331;3 Comst. CookChamberlain,v. v. 18Darling,
v. 18393; Catlin, Vt. v. 2677; Keene,Pierson Rep. Smith

Maine 411.
to the of courts underfall twoObjections jurisdiction

void,those which render the and thoseproceedingsclasses}
them voidable. Thosewhich render relate towhichmerely

over the matter arethe of thejurisdiction subject generally
render the Thus,class which void. if aproceedings merely

should assume over a billof the inpeace jurisdictionjustice
action,court of a real or ifor a should aprobate tryequity,

take him to action,individual should upon anyprivate try
arbitrator,an theiras andwhenexcept acting proceedings

be void.would simplyjudgments
to the which relate to. But objections jurisdiction merely

to arethe of the whichparties, theypersons proceedings by
court, in render thegeneral,into only proceedingsbrought

is,void. thatnot The aandvoidable, general principle
fora the law has hiswhichwaive right, providedparty may

benefit, unusquisque pro sepotestrenunciare jusparticular
Aldrich,v. 3 Met. And itCarpenter 58. hasintroductum.

holden, that abeen waiveparty may any exceptionalways
he take of failure towhich because withanymight comply
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the mode are to be madethe whichlaw directing by parties
ain Rules were made atdefendants legal proceedings. very

the desired towho take advan-party,period requiringearly
theof defect in which he wasproceedingsany bytage

court,into to make his a inexceptionbrought by plea
abatement, or a at the earliestmotion, of theproper stage

in And itcourt. was settled since that ifproceedings long
hisa to take at of thethatneglected exceptionparty stage

it,he was to havecause deemed waived and to have closed
his own mouth afterwards. v.against objecting Simonds

1 Met. 508.Parker,
inIt is to this that it has al­beenconformity principle

held, that a of theplea issue, or inways pleageneral any
bar, is a waiver of all in abatement, allpleas and of mo­
tions to for defects of formquash or substance.process

v. Warren, 2 Pick. v.Ripley 292; Carlisle 21 Pick.Weston,
Smith535; Whittier,v. 9 N. H. 464; v. Hoitt,HansonRep.

H. 456;14 N. Lovell v.Rep. Sabine, 15 N. 29;H. Rep.
v. 15Smith,Smith N. H. 55.Rep.

And it is on the same itthat isground held, that nothing
becan for error which have beenassigned inmight pleaded

v.abatement. Merrill H.12 N. 97­ 3Coggill, ; Bac.Rep.
5; NealleyError K. v. 2Ab. N. H.Moulton, 488.Rep.

seem too clear toIt would be that if aquestioned, waiver
over,of such wouldexceptions allby pleading preclude

in to themrelation in aquestions ex-broughtproceeding
to test their and it must bepressly legality sufficiency,
conclusive to shut out when a isequally inquiry, judgment

assailed v. 9Whittier,Smith N. H. 564.incidentally. Rep.
In thecase,the ispresent thatonly objection suggested

the was not thewrit It is that thesaid,signed by justice.
Statutes 182 4, 5,Revised thatrequire writs issuedchap. §§

of the shall be them. Thisby justices signed bypeace
court have decided that writs otherby personsigned any

orhimself,than the some in hisjustice personby presence
his invalid. v. 4 Fos-Prescott,and are Kidderdirection,by
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ter’s a263. And cannot confer onejustice uponRep. any
to inname,writs or other hiswithauthority sign process

absence,his so as to make the valid. Such writsprocess
are voidable as to all choose to takewho exceptionpersons

a manner,in time and are not absolutelybutproper they
defend-be of If thevoid so as to confirmation.incapable

isover,ant the the objectionwaives exception by pleading
obviated forever.

thisdecisions are found which establish principleMany
held,beento this. Thus it hascasesin analogousclosely

in­ofwrit, 508;that of form in a 1 Met. wantwant legal
9 H.N.service,3 Met. ofdorsement, 58; want any legal

535;Pick. wantofficer,or service a 21464;Rep. by wrong
the2 Pick. 592­ of; jus­of teste of the wantproper judge,

of the clerk’s55;15 N. H. want sig­tice’s Rep.signature,
55;Jenkins,N. H. v. Colemannature, 29; Pepoon15 Rep.

seal, 391;Knowles, 4 Met.court;or the of the Foot v.of
thethe casesin some oflaw, and byrequiredthough by

ifand therefore fatalconstitution, seasonablyexceptions,
over inmotion, are waivedor by pleadingtaken pleaby

Thecannot be taken of afterwards.bar, and advantage
inv. be asof Smith Smith pointcase may regarded directly

and thiscase,in this question.upon
When, has admitteddefendant,a waiving exceptions,by

in it is thenceforth immaterial whethercourt,himself rightly
writ, was,or what it or it served.there was how wasany

and he the ofhis admitsappearance plea jurisdictionBy
court over him as a the is admit-the Ifparty. jurisdiction

ofcannot be for wantted, questioned,the exceptjudgment
of the matter.subjectjurisdiction

plaintiff.theJudgment for


