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villageA the wholeauthorized the must includeact ofprecinct by July 6,1849,
village.

againstCase lies assessing collectingillegallyselectmen for and taxes.

Case tax.for and collection of anthe assessment illegal
inSeptember 1849, ten the4th, voters oflegal village

the to estab-selectmen of said townHopkinton, petitioned
6,lish a to act of 1849.precinct, agreeably Julyvillage

10th,on the the selectmen established aThereupon, precinct,
on aand the for a11th issued warrant meeting.

and a saidNotice was ofgiven meeting precinct duly
on 29th, 6,1849,held the at which the act of wasJuly

and a vote to raise October 1st aadopted, passed money.
saidvoters of waspetition, precinct,signed by twenty-eight

ofto the selectmen for a saidpresented meeting precinct,
with an article in the warrant for the of there-consideration
vote the act aforesaid.adopting

and a forNotice was held thatgiven meeting purpose,
at27th,October saidwhich vote was re-considered. July

to6th, 1850, a someof voters waspetition legal presented
to thethe selectmen and fix of thebounds precinct,change

of&e., and on the 27th altered saidthereupon, August, they
bounds, included in the asby excluding territory precinct
first established. This was done without to thenoticeany

of thevoters as first established.precinct
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31st a issued for a of thewarrant wasAugust meeting
callednew and a and held Septemberprecinct, meeting

1849,the18th, chosen,at which officerswere act of 6,July
raiseand a vote toadopted, passed $200.

defendants,A tax assessed the thenwas thereupon by
of to saidtown,selectmen raise and asum,the warrant

theissued them for of Thethe collection same.by plaintiff
did live within the first but not the newwithinprecinct,

it,but it is on ofprecinct, had within and accountproperty
the tax that suit isassessed on that this brought.property

It was that either have the toshouldagreed party right
refer to of the records in the And theany premises. plain-

all record;tiff reserved of defect of and theadvantages any
courtfor the of this on thecase was submitted opinion

the and records.on statementsquestions arising foregoing
allof theFor the questionspurpose determining arising

it it consideredcase,this that should bein was byagreed
included all thethe that first establishedcourt, the precinct

did with thenot;and as next established right,village,
to have a trial the hereafterhowever, to either juryparty by

the case.as to this and other material inpointany

theFoster, for defendants.George 8f
The if he has sustained in*I. plaintiff’s remedy, any

shown,the action of trespass.facts was anupon byjury,
declareHe cannot in case.properly

to the not a resultThe wasplaintiff consequentialinjury
of or ofa careless author­negligent, improper discharge

of act of theIt did not arise from the force theity. original
the tax: the toassessment of butdefendants—the injury
force of defendants’ actwas immediate thethe theplaintiff

6Elliot, Termin the Stovehouse v.plaintiff’swagon.taking
3 Wilson Thames Man.Lloyd, 341;v.315; ParsonsRep.

11 Mass.7 Conn. v.Lathrop, 557; Young,v. AgnyCo.
Currier, 4v.347;Oliver’s Precedents220; GageRep.

v.5 Pick. Little Mer-399; 502;Pick. v. Bosworth,Ingle
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rill, 10 Pick. v. Hyde, N.543; 35;14 H. Dal-Young Rep.
ton v. 3Favour, H. 35.N. Rep.

II. The voters of the tohad re-considerprecinct power
the vote the act of and the6, 1849; re-con-adopting July
sideration vote toof that amounts an annihilation of the
precinct. There nothen,being, village precinct existing,
the theselectmen had same to fix and establishauthority
a atprecinct, which had the time when thethey applica-
tion was first made to them for that purpose.

III. The of the selectmen, in aproceedings establishing
new precinct, were andlegal regular.

were the numberThey requested requisite ofby legal
“voters to and the boundaries of saidchange villagefix

<!did determine andprecinct;” as thesetoff,they Hopkinton
all the &e.village precinct, territory,”

IV. No notice towas of therequired voters ofany Hopkin-
ton of the location of the new other thanprecinct, such notice
as was given warrants aby upposting calling ofmeeting
the voters in said new there noprecinct, otherbeing precinct
in existence whose inhabitants could be affected theby loca-
tion of the new precinct.

V. evenBut if the voters of the first hadprecinct no
to the votere-consider the act 6,ofpower adopting July

1849, the selectmen had to the boundaries ofpower change
5Lee, 333;the Waldron v. Pick. Richards v.precinct.

4 Mass. 534.Daggett,
Such been made beforeVI. change having anybody’s

thehad been affected previous andby organization,rights
of the had tovoters declinedprecinctafter the availoriginal

1849,of act of no noticethemselves the was requiredJuly,
the district.the voters ofto original

wasIf the record of therequired,VII. noticeany select-
town,to the of the and their warrantmen, inspectionopen

of the voters in the newa precinct, whichcalling meeting
fourteen at of the mostremained twoposted days public

thein towould seem be sufficient notice.places village,
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thein precinctVIII. The of the selectmenact locating
Weof the matter.fullwas hadjudicial. jurisdictionThey

in theaction premises,have no to behind theirlookright
last estab-asand thethat, in our precinctsay judgment,
consideredthelished does not whole village. Theyinclude

on thatthat is conclusivedid, point.it and their decision

theClark,D. I forD. plaintiff.8f
selectmen, on the 10ththat theFrom the itcase appears

in thea1849, establishedof September, village precinctday
town of once the inhabi-which wasHopkinton, adopted by
tants of the precinct.

this the extent ofcontends that was theThe plaintiff
them the statute that hav­;selectmen’s authority, given by

andthe bounds of the calledestablishedonce precinct,ing
voters theof the of sucha precinct, authoritymeeting legal

”“ Keyes v.boundaries ceased. West­to fix and establish
273.17 Pick.ford,

established,the were oncethe bounds ofWhen precinct
the voters of the to thewith adoptit was precinctoptional

1849, the said act6, not;or and whether wasofact July
would make no difference with the author-or notadopted

in relation to the bounds of theselectmen,theof pre-ity
cinct.

but one6, 1849,The statute of pre-July contemplated
ofmade no fora and anycinct in provision changevillage,

of is to6, 1849,The lawboundaries. analagousthe July
district whenof a schoolestablishment upon petition,the

anddistricts,to divide the intotownhavetowns neglected
in wisethe selectmen couldcontended that anynotit is

once been estab-of a district which hasboundsalter the
4Dole,v. N. H. 478.Johnson Rep.lished.

13th,of theestablishment Septemberthe precinct,By
of act of thethe theand July'6,1849, by1849, adoptionby

created,a was andquasitheof precinct, corporationvoters
could not beofinto with whichrightswent operation they
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divested the selectmen,acts of the at leastby subsequent
without andconsent, much less without notice. &Angel
Ames on 20, 5; 11,Introduction ch. 8,Corporations, § §
(3d ed.)

The acts of the in to fixselectmen, alter andattempting
the boundaries the 27th,of was then1850,precinct, August

void,and and the notillegal new was estab-precinct legally
lished, and all under it are void. Perry v.proceedings
Dover, 213;12 Pick. Eveleth,v. 7 Pick.Withington 106;
Commonwealth v. 2Heare, Mass. 102; Gorrill v. Whit-Rep.

3tier, N. H. 265; v.Robbins 6Rep. N. H.Bridgewater,
v.524; Keyes 17Westford, 273;Pick.Rep. Case theof

WestBorough Philadelphia, 11 U. S. 845, 121.Dig. §of
Further, the statute that such shallprovides includeprecinct

the and The selectmen didvillage parts adjacent. not in-
clude in the new all the and,precinct therefore,village, the
new notwas established.precinct legally

If the selectmen proceeded all is void, andillegally the
of their bevalidity in questiondoings may called collater-

Robbins v. 6 N. H.Bridgewater,ally. 524, and theRep.
therecases collected.

the actJ. of 6, 1849,By Laws,July PamphletWoods,

and ch. 1852, 1,ch. of the Statutes, it116, Compiled is§§
“ ten orthat of more in-upon petition voters,provided legal

situated in town,of or inhabitants two orany village any
State,in this the selectmen oftowns suchmore town or

suitablefix, boundaries,shall atowns by precinct,village
mentioned,the hereinafterfor therein thepurposes including
ofand such said town orsaid townsvillage, parts adjacent

toas seem them andconvenient,thereto make a recordmay
thereof.” On the 10th of the1849, select-day September,

in ofof a formen thatpursuance petitionHopkinton, pur-
on 29thestablished a and the ofprecinct; September,pose,

of act,the of this thein provisions precinct waspursuance
a infully organized, embracing village Hopkinton.
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October, 1849,On the 27th of at a of the votersmeeting
thatcalled for formalities described in the case,purpose, by

toa vote taken re-consider the vote which thewas act ofby
6, 1849, had been And on the 27th of Au-adopted.July
1850, in of a the selectmen alteredpursuance petition,gust,

thethe bounds for first soprecinct established, asassigned
a of the theto exclude wholepart village, village having

been in the first.embraced
It not be to determine what was thewill necessary legal

27,1849, or whethereffect of the vote of October the power
“selectmen,the statute to the toby upon petition,given

a involves thesuitable boundaries precinct,”fix villageby
after the has beenthemof precinct organizedalteringpower

ofinhabitants, and an themof its adoption bya meetingby
the act.

in this case exerted inexisted, it was notsuchIf power
statute,ofthe the whichwith requiresprovisionsconformity
the No dis-to be included in precinct.entirethe village

selectmen,the canin which jus-seems to be vestedcretion
a aprecinct embracing part onlythem in establishingtify
the thewords of statute or itseither byof the village,

policy.
taken to establish the new hav-precinctThe proceedings

ofineffectual, the tax mentioned in the case,$>200,beening
defendants,the inassessed; and andassessingwas illegally

assessed the conse-are,the sum upon plaintiff,collecting
to him inliable damages.quently,

mistaken histhe has andsaid that remedy,It is plaintiff
artnis,an action of vi et in-trespasshaveshould brought

consequentialforof action damages.thestead
404,H. an ac-Fisk,v. 8 N. which wasRep.GibsonIn

the foundfor insheep,case plaintiff’son the drivingtion
distance, andto an unreasonable toclose,defendant’sthe

a was taken tosimilarthe objectionof plaintiff,the injury
held,But the court thataction. althoughof theformthe

to theof his and drive sheepthe abuse authoritypowerby
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close,out of he had made himself ahis own andtrespasser,
of have maintained,that action beenan trespass might yet

it a settled that in caseswas well whereprinciple, trespass
at the ofor trover will lie the heelection waiveparty, may

conversion,both the and the and recover in atrespass special
action case.on the

v. Cochran,In 8 N. 166,Walker which was tres­H. Rep.
for seizure,selectmen an the form of thepass against illegal

to,was and the courtobjected held that theremedy plaintiff
tohad an treat the assessment,election whichwrongful

arose in casethat from the asillegally dooming plaintiff,
the declare orand in to treatcase, the seizure of theinjury,

as the of andactiongroundproperty bring trespass.
Perry Buss,In v. 15 N. that222,H. it held awasRep.

like election existed where the towas not liableparty any
tax, or nowhen the selectmen had to make one.authority

by ease,So far as th‘e this formappears of action may
be the rule laid down injustified by either of thefully eases
cited.

isThe the assessmentstated and collection ofgravamen
The assessment of suchan tax. a tax is inillegal clearly

nor unless collection,no a trespass,view by moresomething
theintended thanis receiving money tenderedvoluntarily

a theButor is that has atrespass. plaintiff topaid, right
a collectionand of it anasprove compulsoryallege injury

assessment,the andconsequential upon illegal thewaiving
inexists, recover his theif ii mild formdamages oftrespass,

thisaction. And we holdgroundthe that ituponpresent
is well brought.

Judgment plaintiff..thefor
21VOL. XXVI.


