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Whitney.a. v.West &

in an action adamages default,the aare assessed courtWhere by upon upon
judgment, damagesif thea reverse thewrit of error lies' tonote,promissory

are incorrectly computed.

op rendered thea inWrit to reverseerror, judgment
errorterm, 1852. The onlyof Marchcourt common pleas,

the saidrendered forwaswas, that “judgmentassigned
others, for too aWest andsaid largetheWhitney against

land,the of theto lawcontraryin debt orsum damages,
dollars and sevenofrendered for the sum forty-ninebeing

beenshould have ren-whereascents judgmentdamages,
aforesaid,the anddered, as records proceedingsappears by

the sum ofrecover debt or damagesthe saidthat Whitney
dollars and cents only.”thirty-fivethirty-eight

the is certifiednote, below,filed in courtA of thecopy
of therecord,the asofcourt, part pro-to this with the copy

which it that thefrombelow; appearsthe courtinceedings
from the tofact,in deductneglectis trueerror assigned

tenthe of dollars theindorsement ofan payment upon
note.

Bums, for the plaintiff.

our areJ. assessed wherepractice,By damagesBell,

ais rendered default the court, andupon bythe judgment
in one of three modes.ordinarily

are matter ofWhere the merelydamages computation,
the interest thenote,in dam-upon.aas casting promissory

the Inclerk. cases theare cast iscomputed by manyages
of the for histhe own conven-attorney plaintiff,made by

to theand submitted and clerk.ience, adopted by
are and theiruncertain,Where the assessmentdamages

of discretion,exercise thefor the isjudicial amountcalls
in thea and under the direc-determined by jury, presence
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Son of court,the in the nature ofof an inquiry damages,
if either makes the ato court for suchparty application

The same where,course is in conse-hearing. adopted
quence of some in court,the the forassessment,difficulty
their own information and think to submitguidance, proper
the case to a jury.

eases,In other the evidence is taken in and laidWriting
before the court, and the are assessed thebydamages
judges.

In all cases thewhere are theassesseddamages judges,by
or the clerk, the evidenceby which the assessment isupon

ismade to be filed therequired with ofclerk, where it
”«course asremains of the record andpart inproceedings

the cause.
The writ of of and theinquiry ofdamages assessment

ofunder the direction thedamages ajury, sheriff, is, soby far
aware,as we are unknown in this State. No traceentirely

of such theany either under or Stateusage, provincial gov-
has everernment, come to our Indeed,notice. the sheriff,

nounder our exercisessystem, judicial powers whatever.
law,At common the of a in caseremedy ofparty, any

or theerror over-estimate of must be indamages, sought
other mode than a error.some writ of Whitwellby v. At­

kinson, 6 Mass. 272; Campbell v. Patterson, 7Rep. Vt. Rep.
86.

the must here,And same when theprinciple apply dam-
uncertain,are and an assessment therequireages by jury.

thecases,In such orupon recordnothing appears proceed-
a of error canfrom which court whether thejudge,ings

theis not But case ofis or correct. anassessment errone-
of where the ofassessment amount theous dam-damages,

ofis a matter stand oncomputation,merely mayages
different, the error one which mustessentially beingground

thea new revision offoe andupon computation,apparent
of courseevidence certified to thethe same courtbeing



MERRIMACK,316

v.West Whitney.

the which theabove, with the residue of proceedings, upon
inbelow acted therenderingcourt judgment.

in v.established the case of Ford Wright,The principles
586, think,7 to and wellN. H. weRep. apply may gov-

was there held that errors in the taxationern this ease. It
ofbe ascertained a writ in theerror,of mustcosts upon
at to havein the true amount firstsame which oughtway

andrendered;.determined before the wasbeen judgment
of intoerror,a writ willcourt, inquirethe everyuponthat

to theto enable them see thatis material properfact which
it, therendered, as understandwhere, wewasjudgment

thebe court into- made thesame wasinquiry proper by
action.original

areof wecase, a of the whichthis practice,In by change
thethe what wasto the amounttrace origin, inquiry,unable

for and interesta note uponprincipaldue upon promissory
court,to be made theonedefault, bywas properly througha

was, course,it of that the noteandclerk,their originally;
to whetherexamined, ascertain in-be anyshouldsuitin

beenhad made it.of upondorsements payment
thethat in relation toto us reasonable practice,It seems

be conformed to theerror, should in thechangesofwrits
And we are of the thatopinion uponproceedings.original

the court will into theerror, inquire sameof factswrita
below, and if itthe court that theappearsto judg-presented

for a amount is due,than theis rendered greaterment judg-
areversed, and forbe new rendered thement will judgment

*true amount.
reversal, ina the defendant error is of coursesuchUpon

is; but it not for him tofor costs suffernecessarychargeable
to sinceerror to heproceedof adversely judgment,the writ

toaction, reversal,submit a oftheconfess judgmentmay
and thus endfor the thejudgment, pro-move rightand

ofthe costs further theor proceedingsput uponceedings,
2 or187, ;Rev. Stat. ch. heerror.in per-may,§plaintiff
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Page v. Pierce.

of the over-the a remittitercure error•haps, by entering
plus*

ivith costs.reversedJudgment
A entered.new judgment

Page & a. v. Pierce.

assignmentAn by mortgageea notes,of one of by mortgage,several secured tbe
prois tanto an assignment mortgage.of the
assignee note,The of such havingthe others paid, maybeen maintain in his

' own a entryname writ of mortgage.to theforeclose

assignmentAn partof a of the notes by mortgage, accompanied bysecured the
assigmentan of mortgagetbe mortgagee’s rightand of all the to theitself

premises conveyed thereby, does not extinguish property,his interest in the
securityas for one of the by him,notes assignedretained and subsequently

to another.

assigneeSuch mortgage notes,of the partof receiving paymentand of the on of
such notes mortgager,from the discharge mortgage,cannot the pre-so as to

assigneevent the of the other note maintaining against mortgagerfrom the
an action mortgage.to foreclose the

Writ of entry, the to foreclose abrought by plaintiffs
made the defendant to Hirammortgage, by andMunger,

which claim to hold virtue of the salethey and indorse-by
ment to them of a note secured thereby.

caseThe was submitted to the court exhibi-upon papers
ted theby parties.

The first was a deed, themortgage premisesconveying
thefrom defendant to Hiram for the ofMunger, security

five notes for one hundred dollars each, topayable Munger,
order,or at onetimes,different of which, the lastbeing pay-

able, and indorsed before to the ismaturity inplaintiffs,
these words:


