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Church v. Clarke..

Tucker v. Welch, 17 Mass. v. 8160; Ware,WareRep.
Greenl. 42.Rep.

The of admissible,testimony Chase, then, was clearly
and there must therefore be

on the verdict.Judgment

Church v. Clarke.

brought pleas, justice peace ju-In an of the hasaction in the common which a
try, ordinarilyrisdiction costs will be limitedto to the amount taxable before

justice, appear plaintiffa expec-whenever it shall that the has no reasonable
recovering $13.33.tation of more than But the limitation will not be im-

posed expectationunless such want of‘reasonable is clearly appear.made to
' reported plaintiff,anWhere auditor the sum of five dollars due the and disal-

dollars, uponhis claims the amount of two or threelowed other to hundred
ground brought,same had made before suitthe that a settlement of the been

conflicting regardmuch evidence in to theappeared that there was set-but it
tlement, provedit difficult to'decide whether it wasand the auditor found or

set-off,not, appeared also that the defendant filed a and introduced ev.and it
Held, clearly appear plaintiffdid that the hadidence to sustain that it notit —

$13.33, aexpectation recoveringno reasonable more than and that motionof
should beto limit costs overruled.

to limit assumpsitMotion costs. The action was upon
items,an account annexed to the numerouswrit, containing

one of was for the wool of ninewhich sheep, $5.
auditor,The claims were submitted to an allowedwho

the on thewool, others,the item for disallowed alland
thethat the had settled them before com-ground parties

amencement of the suit. The auditor states that great
amount of both in toin,wasconflicting testimony put regard
the trans-accounts the and in to thebetween parties regard
action claimed the defendant as a final settlement. Theby

infound,of and so that allauditor mattersopinion,was.
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the claimthe exceptsettled between parties,weredispute
allowed.hewool,for which

toelectedin of the neitherthe report, partycomingUpon
bethe coststhe and the defendant moved thatgoto jury,

theto the filedthe motionlimited. In plaintiffopposition
he on the hear-auditor, that,the wherein statedaffidavit of

tooffered evidencehim,of the case before the plaintiffing
to ora twowrit,account annexed tosustain an amounting
an off-setthe filedthree hundred dollars. That defendant
the same.toamount,to a and offered evidencelarge support

all ac-also claimed that a settlement ofThat the defendant
5th, 1850,made Decemberthe wascounts between parties

evidencesuit,of the and offeredthe commencementbefore
suchof it. That the denied thatplaintiffin support any

made, and tointroduced witnesseswas supportsettlement
ofthere was a deal testi-Thatdenial. good conflictinghis

the auditor found some inand difficulty decidingmony,
of was,the the evidence but final-preponderancewhich way

'theto the conclusion that settlementcame was proved.ly

I forClarke,D. D. the defendant.Sf
We contend that the costs should be thelimited, because

had of re-could have no reasonableplaintiff expectation
as had settledmore than the auditor finds he$5,covering

his histhe other items of account before he suit.brought

Stanyan Marston,and for the plaintiff.
ais not case for the of The trialThis limitation costs.

the auditorbefore We Her-occupied five upondays. rely
5v. N. H. 6 N.Fuller, 248; Cady,andrick Ames v.Rep.

as decisive of59,H. theRep. question.

Eastman, J. In all actions ofcommenced in the court
ifcommon it that rea-the had noappearspleas, plaintiff

of dollarssonable more than thirteenexpectation recovering
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cents,and the court costslimit the to suchthirty-three may
sum think reasonable. Rev.as Stat. 191 6.chap.they §

of the statute,Under this it is theprovision ordinary prac­
tice of the tocourt limit the costs in actions commenced in
the itcommon whenever shall that thepleas, appear plain­
tiff had no reasonable of moreexpectation recovering than

and the limitation is the$13.33; to amountusually of
costs recoverable before a The of thejustice. statuteobject
and of is tothe court and discountenancediscourage the

inof suits the common whichpleas withbringing might,
more and with much less bepropriety be­expense, brought
fore a of the v.a.justice peace. Coleman, 12Pickering &
N. H. 148; Ashley,v. 4 N.Barron H. 249.Rep. Rep.

But this limitation not bewill itunlessimposed clearly
that the had no reasonableappears plaintiff ofexpectation

more v. 5Fuller,than Herrick N. H.recovering $13.33.
v.247­ 6 N. H. 59.Rep. ; Cady,Ames Rep.

Costs be limitedwill not because the hasmerely plaintiff
receive in of his demand aconsented to satisfaction less

the commonsum than into court under rule.paid$13.33,
9 N. H. 106.Gibson,v. As was remarkedRep.Stevens by

case,in thereRichardson, J.,C. that are cases inmany
awhich a to take lessplaintiff prefer summight greatly

him,than he believed to be due to rather than proceedreally
in a thesuit,further in the manner amountwhereparticular

in is it hard to de-small, and would becontroversy very
him his heof reasonable costs because hadprive merely

been to be rid ofto take less was due in orderthanwilling
the suit.

State,costs be in this a dif-Neither will limited although
ferent theStates,rule in some other where plaintiff,prevails

amountset-off,reason of a recovers less than the fixedby
as the of v.of a the Burbankjurisdiction peace.justice

5 N. H. Nor in that class of actionsWilloughby, 111.Rep.
which a of the has no tojustice jurisdiction fry.peace
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v. Atkinson, 291; Mathes,Pritchard 4 N. H. v.BrownRep.
5 N. H. 229.Rep.

It is not the amount which recover,the. shall orplaintiff
towhich he shall consent receive suit,to terminate the that

is to the butdecide the reasonableness the ex-question, of
at the time suitthe is commenced.pectation

case before theus,In the auditor finds that there had been
thea settlement of claims between the ex-the withparties,

of one before theitem, suit was Wereception brought.
there no in to this anddispute fact, did itregard ap-clearly

that a settlement had madepear, beenbeyond controversy,
it,and the theknew costs should beplaintiff undoubtedly

for in suchlimited; case the could have had noplaintiff
reasonable of more thanexpectation recovering $13.33.

it thatBut the claim ofplaintiff’s consistedappears quite
ofa number items, to three dol-hundredamounting two.or
thethat filed an;lars defendant to a amount,off-set large

offeredand evidence to same;the and that in re-support
to the settlement there was a dealgard ofgood conflicting

and the auditor had some intestimony, difficulty deciding
the ofbalance evidence final-which butway preponderated,
thecame to conclusion that the settlement wasly proved.

these it doesNow facts not to usupon appear by any
means clear that the had no reasonableplaintiff expectation
of more thethan If defendant reliedrecovering $13.33.

alone,the a understood,settlement as matter well heupon
not filed and ev-set-off,would have his introducedprobably

sustain it. isidence to It not that theeither,improbable,
have found that to be theauditor a settlementmay which

never understood to be one. If the settlement hadplaintiff
been and thefound,not had auditor stated the ac-simply

between andcounts the the of five dol-sumparties reported
lars due the could be no aboutplaintiff, question it;there

be recovered. thefull costs would And with settlement
is,the in it not sat-found in manner which we arequalified
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Wilcomb and Wife’s Petition.

thatisfied the no ofhad reasonable re-plaintiff expectation
thethe five and motion must bedollars,covering beyond

overruled.

Wilcomb and Wife’s Petition.

appeal apetition probate, party havingA an from of thefor decree the court of
mistake,prevented appealing sixty days, by or mis-been from within accident

fortune, dismissed, agents par-appointednot be act forwill were tobecause
State, appeared hearingthe and at the in behalf.ties out of their

from a decree of thePetition, to allowed anbe appeal
7this ofcourt for founded sectionof county, uponprobate

of Statutes.170 the Revisedchapter
“This section thatprovides person aggrieved by anyany

ofdecision of a who wasprobate,such preventedjudge
within saidtherefrom sixty days, throughfrom appealing

or not hismisfortune,accident and from ownmistake, neg-
the said court at time withinlect, superiorpetition anymay

to be anthereafter, allowed forthtwo appeal, settingyears
his ofreasons for and the causes hisinterest,his appealing,

delay.”
an toinstrument,forth thatThe set purportingpetition

ofDearborn, Seabrook,latethe will ofbe last Edward
will,as at a courtallowed hisdeceased, was andproved
that&c., said Dear-holden, 10,1851;of Septemberprobate

Wilcomb,Mrs..issue; thatdied withoutborn leaving any
heir law the de-is a neiee and at ofof theone petitioners,

and saidceased, estate,and interested in his byaggrieved
probate.

notas of that said wasIt states reasons Dearbornappeal,
un-mind;sane he was induced to the willof that bysign


