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ajoint arrangementon note andue,amade cannot,A promissor bybypayment
to againstbe so as revive the debtrevoked the otherwith the. parties.payee,

had andAssumpsit, for received and$250, money money
out andlaid expended.paid,

filed a to recover theThe specification,plaintiff claiming
thereon 21,1849,and interest fromsum of September$200,

defendant,the amount of him to themoney paid bybeing
note,and for atowards promissory signed by Alpheus

and Thomas G. datedMorse,David Pray, AprilStaples,
to Simon1849, Locke,for John A.23, $455, payable

Thomas or inorder,and Shapleigh, days,Smiley ninety
interest, defendant,which note was the on or aboutwith by

to the as1849, sold and delivered1, plaintiffOctober being
and and for which theall due unpaid, plaintiff paidthen

of and interest from the datesum thereofhim the full $455,
which note at the timesale, not,of and was ofto the time

but theredue and which hadsale, all unpaid, uponsaid
the time of said sale,to saidby Staples,been paid, prior

said oneto of thethe ofone of Shapleigh,signers, payees
inthe sum of satisfactionnote, $200,the andpart payment

the note.of
thetried issue,cause was and theupon general plain»The
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tiff introduced evidence of the sale of the note de-having
scribed in the and the thereon ofspecification, payment

to the$200, sale, as set forth in theprior thespecification,
defendant introduced evidence to that whenshowtending
the was made to thepayment noteby Staples Shapleigh,
was them to be in the of onesupposed Locke,by possession
of the that a to thepayees; Shapleigh gave receipt Staplesfor'
$200, therein that said sum to bewas indorsed onspecifying
the note; that in the course of an hour or aftertwo receiving
the learned thatmoney, Locke had delivered theShapleigh
note to the defendant, under an to transferagreement it to
him, and had received the amount of the note as the con-
sideration for such transfer; that with-Shapleigh thereupon,
out the theindorsing upon note, offered topayment Staples
to back to him the that told himpay $200; toStaples keep
the and other demandsmoney apply it.upon held by Shap-

and thatleigh against Staples, retained it withShapleigh
the between him andunderstanding that it was toStaples
be so Theapplied. contended thatplaintiff andStaples

not,couldShapleigh by any agreement themselves,among
divert the so to to othermoney paid Shapleigh any purpose
than thepayment note, without theupon consent of the
other but the courtsigners; ruled otherwise.

The thenplaintiff introduced evidence to showtending
that the note was for the debt of and thatgiven Staples,
Morse and it as his sureties; arid that thePray signed money
so topaid by Staples was of a loanShapleigh, part pro-
cured at the South Berwick theBank, upon promissory

andnote of Morse, which hadStaples been signed by
Morse, for the of topurpose funds for thefurnishing Staples

of the note, and under an betweenpayment agreement$455
the,loanthem that should be so and that the re-applied;

to was,for the inceipt given by Shapleigh aStaples $200,
after thefew of the todays payment Staplesby Shap-$200

delivered over Morse,to and thatby Morseleigh, Staples
to hold said until,continued finala settlementreceipt upon
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of note,of the note the thethebetween andplaintiff signers
as aMorse,it was received the of and allowedplaintiff,by

of that amount the note.uponpayment
soThe court instructed the that if the money paidjury,

to hiswasby Staples Shapleigh procuredmoney,(Staples)
■without the aid of either of the and ansureties, without

between him and either of the sureties thatunderstanding
be to the the note,it was to of thenapplied Shap-payment

and beenafter the hadleigh Staples paidmight, money
over to an betweenby Staples Shapleigh, by agreement
them, the to other the con-demands, withoutapply money

of the othersent of the note that if in that case; andsigners
there was such an andbetween Shap-agreement Staples

the toof theleigh, payment money by Staples Shapleigh
not note;was to be considered as a the butuponpayment

if the so to was themoney paid procured byShapleigh
aid of either sureties,of the for the of onpurpose payment
the note,' and under an between andagreement Staples
such that it to be so then it was notwassurety applied,

for them and after thecompetent (Staples Shapleigh,)
had been over to for that tomoney paid Shapleigh purpose,

divert it to other without the consent of theany purpose
and under thisthat, facts,state of thesurety; topayment

was to be considered as a theShapleigh payment upon
note, and as the debt pro tanto.extinguishing

Evidence was bothintroduced by parties bearing upon
the question whether the at the time of the sale ofplaintiff,
the note the defendant to hadhim, of all theby knowledge
material facts ih relation to the topayment.by Staples

; and the court instructed the if,that at theShapleigh jury
time of the the allsale, knew the facts in relationplaintiff
to the to thematerial whetherquestion thatpayment, pay-
ment be considered, law,was to in as a thepayment upon
note, he not to recover,was entitled he bealthough might
under a theas to effect andmisapprehension legal operation

ofof those facts that question.any upon
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the toThe counselcourt, requested plaintiff’sbeing by
the the both knew all the mate-instruct that ifjury, parties

relation to the to ifstill,rial facts in payment Shapleigh,
at time of the understood and believedboth, the sale,they

in anot, law,that said was theuponpayment payment
note, the be entitled to recover ofand that wouldplaintiff

of the note,the the whole amountsigners notwithstanding
the and if the sale made on this understand-waspayment;

and andbelief, the whole amount of the note wasing paid
the to the defendant therefor, that, inby plaintiff ease,that

the towas entitledplaintiff recover, declined so to instruct
the but instructed them as above stated; to which rul-jury,

and instructions of the court theings plaintiff excepted.
aThe returned forverdict thejury defendant, and the

themoved that same be setplaintiff aside, and a new trial
on of theaccount aforesaidgranted, alleged erroneous rul-

and theinstructions of court.ings

Eastman,R. Christie for theKingman, plaintiff.Sf

Jordcm, waswith whom McCrittis, for the defendant.
1. and were eachStaples Shapleigh competent persons

to contract.
2. the thatUpon wassupposition Staples’ money,,$200

had a each tothey right, rescindconsenting, their contract-
aand make new one.

3. If had received theStaples back, when offered$200
orby withShapleigh, agreed him that it should be applied

other hedemands, couldupon not set it in in.up payment,
a suit him on this note.against

4. If could not setStaples it in of thisup payment
note, the sureties could not.

5. The sureties noacquired in therights as amoney
or release the pronotepayment upon tanto, because it was.

toStaplespaid by under a falseShapleigh ofimpression
correct,thenthe facts Theexisting. parties had a toright

vol. xxvi. 28
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mistake, and the law will not thetheir own apply payment
otherwise than agreed.they

6. is allWhere with a fall of themoney paid knowledge
or the means of such itfacts, cannot bewith knowledge,

of therecovered back on account beenpayment having
Lancaster,made in of the v.law. Peterboroughignorance

14 N. H. 382.Rep.

case, seeks to recoverWoods, J. The in thisplaintiff,
he the defendant for thethe whichback a of price paidpart

others, the that heand whennote of upon groundStaples
note, had in fact been towards itpaidthebought by$200

time of thewas,the at theof plaintiff pur-whichStaples,
afinds that suchThe casechase, distinctly pay-ignorant.

to one of thebeen made Shapleigh,ment had by Staples
and receiveat the time to demand suchentitledpayees,

said soon after thisit is that hadBut paymentpayment.
a written fromand by paperbeen made acknowledged,

two, for reasonsthese whichto Staples, appearShapleigh
that of thethe that shouldcase,in applicationagreed $200

to differentannulled, and the sumbe appropriated objects.
was made the note stoodBefore for itspayment goodthis

either ofMorse,face andentire Shapleigh, Prayagainst
it,this time to and so tohad a at paywhom right discharge

¡the toThe of each the note wouldothers. liability pay
an end the moment that either of them shouldbeen athave

of it of coursethis to wasandit; liability pay any partpay
bethe moment such shouldpro tanto paid by■dissolved part

in the relation ofthere is joint promis-■either. But nothing
has,of themthat enables one who hav-note,a by.■sorsupon

of the toothers,thenote,the liabilitydischargedpaiding
to restore itthean with■make arrangement payee again.

be in theseseems to no clearThere difficulty applying
whothe case. was theStaples,to present prin-.principles

toa the note amade Shapleigh,upon payee,cipal, paymént
to receive the Theundoubted authority payment.¡having
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consummated;act was could have been added tonothing
make it more Morse,and of course, ceasedperfect. Pray
to be liable to the ofextent thatlonger payment.

Whether and at time, whether aStaples anyShapleigh,
or a timeshort after the havelong alteredpayment, might

their so as to revive the debtarrangements against Staples,
not,is material as the of this Heregards rights plaintiff.

and for a note of•bought paid Morseagainst Staples,$455
and But as to itPray. turns out$200, that twothe.
last named were not liable at timeparties the of the pur-
chase.

Whether the to or in tomoney belonged Staples, part
the other not material.issigners, it to haveSupposing

his,been he in"it of apaid discharge towardsduty his sure-
ties, and could not, without their consent, reclaim it.

As to the first therefore, wepoint, hold the of theruling
court below to have been erroneous. No isopinion neces-

beto as to the othersary given questions on thearising
The should,case. verdict betherefore, set aside, and

A new trial granted.


