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deceased, byperson isof a barredright existing againstof the estateNo action
ad-years granta ofexpiration of afterthe until the twostatute of limitations

ministration, probate.by the ofduly made court
wrong, if a o£againstAn of his causemay broughtaction be an executor ow.n

decease,debtor, thebyis barredagainstaction exist the at his until the action
lapse of ayears granttwo after lawful of administration.

decease,replicationA ad-that a claim was at the that nonot barred debtor’s
estate,grantedministration has been and admin-on the that the defendant

goodas wrong, pleaisters executor of his own a ais answer to of the statute
of limitations.

Assumpsit, the defendant, as executor ofagainst Morris
Leavitt, deceased, founded two notes,upon promissory

said Morris, to the orsigned by onpayable plaintiff, order,
demand, annualwith interest. One dated March 11, 1837,

thecents; other,for dated$66,60 9,1839, forApril $17,70.
defendant bar, first,The in that he was never ex-pleaded
ofecutor the last andwill testament of Leavitt,said Morris

and never administered, as such executor, orany goods
estate which of Morris;were said and that saidsecondly,

didMorris not as set forth the declaration,in atpromise any
time sixwithin next thebefore commencement of theyears
suit.

theTo first the defendant,that theplea, plaintiff replied
executoras in his own has intermeddled thewithwrong,

estate the Morris,of said todeceased, the value ofpersonal
the sustained thedamages reasonplaintiff, yof theby by

in the forth,declaration set andpromises wherewith the de-
fendant, as such executor, to be and ten-ought charged,

an thedered issue to which de-was thecountry, joined by
fendant.

toAnd the seeond the as tplea plaintiff followsreplies
u theAnd said as to saidplaintiff, of saidplea defendant, by
him above that thesecondly pleaded, says plaintiff, by
reason of said defendant in saidany bything plea alleged,
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to be his ac­not barred from andhaving maintainingought
the defendant, because,aforesaid thereof saidtion against

diedthat said Morris Leavitt athe said Effingham,says,
and less than six from and after he eachwithin ofyears signed

in said elev­described, wit,said notes declaration to on the
1842,of A. D. nointestate,enth and that ad­day January,

on of deceased,the estate said Morris Leavitt,ministration
of forever the saidprobatewas granted by judge county,

estate, till thethere ever administration on saidnor was any
as in his own intermeddled withdefendant, executor wrong,

deceased, wit,tovalue,estate of said ofthe personal great
sustained thethe value of the by plaintiff,of damage by

mentioned,declarationin said withinof thereason promises
commencementthe of thenext before plaintiff’stwo years

I).the A.E.,said on firstaction, to at ofwit, May,said day
is Whereforeto1847; and this the readyplaintiff verify.

he &c.judgment,”prays
to this that theThe defendant replication, plain-rejoined

maintained, because,action henot to histiff haveought
did not sixaetion accrue withinthat said cause of yearssays,

the action,the of andnext before commencement plaintiff’s
theof this he himselfputs upon country.

a demurrer.filedTo this therejoinder plaintiff general
these trans-weréThe questions upon pleadingsarising

ferred to this decision.court for

Sanborn, for theHobbs plaintiff.8f

for the defendant.Dearborn,

isthe defendanttakenWe the byJ. think groundBell,

has de-that as thecontends plaintiffunsound. -Heentirely
defendant,executor, and as the byclared him as'against

has admitted that helimitations, isthe ofstatutepleading
and treatedexecutor, he is beto regarded throughout

entitled to defence thatandexecutor,theas anyrightful
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nothere is pretence,executor could have.such Butrightful
law.commonthis true atof,are that wasthat we aware
957:Prius2 Nisirule is thus stated inthere,The Leigh’s

<( himselftakeIf uponwithout just authority,any person,
theofthewithexecutor,to act as goodsintermeddlingby

moreorof his owndeceased, he is called an executor wrong,
theto allliabletort, and he isexecutor de sonusually

or ad­of the profitstroubles of an withoutexecutorship, any
Wms.4, 23;2 Black. 507;Com. Swin. pt.vantages.” §

“ cannot, asAnd an executor againstEx’ors. 136. de sontort
adebts,” asfora creditor of the deceased retain his own

“ evenlaw,do thoughexecutor at commonrightful may
or adminis­of a and the executordegree,higher rightful

Priusto Nisihas assented such retainer.” 2trator Leigh’s
v.Co.333; Case, 30;Went. Ex. Coulter’s 5 Curtis960; 1

“ an3 E. 587. And thisVernon, D. & notwithstanding
heas ifexecutor de son tort is declared against,uniformly
2died intestate.executor,were lawful thethough party

Nisi Prius 962.Leigh’s
natureThe of an is in itsexecutor de tortliability son

distinct from that executorof anessentially appointed.duly
to differentIt is anddifferent rules subjectgoverned by

contract,andThe one is founded on consentprinciples.
in substanceaction,the of isother,while its formwhatever

founded on tort.
iscasesour the twostatutes, the distinction betweenBy

execu-ofliabilitiesThe and duties andkept up. powers
areand administrators are and limitationstors prescribed,

estate, andthe to theto of actionrights belongingaffixed
clearto usthose it. But it seems veryto againstexisting
theseofand thethat provisionsperhaps always,generally,

ofthe casesbe to tomust understoodstatutes apply only
and that theyand administratorsexecutors duly appointed,

their ownexecutors ofto the case ofhave no application
158ofthe 12th sectionTake, chapterfor example,wrong.

“ intermeddleshallNoStatutes. personof the Revised
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with the estate of asdeceased, or act executorany person
or administrator bethereof, or considered as thathaving
trust, unless he shall have If thisbond,” pro-&c.given

bevision tort,could understood to de sonto executorsapply
it would be inconsistent thewith 15th of thesection chapter,
since no who to theassumes intermeddle with estateperson
without ever bond. sectionThe latterauthority, gives pro-
vides a for the of acase interferesremedy who withperson
an ofestate in defiance of the the 12thexpress prohibition

“section. It declares that if shallpersonany unlawfully
with, alienate,intermeddle orembezzle, waste destroy any

of the estate of a deceased he shall standpersonal person,
be the action the creditorsand liable to of andchargeable

toin his doubleothers as executor thewrong,aggrieved,
with, alienated,the estate sovalue of intermeddled wasted

or And the effect sections,of whenthe twodestroyed.”
ifis that inter-any personcompared, obviously, unlawfully

“ “shall not executor,”he act as bemeddles, or considered
trust,”that that he shall of theis,as have nonehaving pow-

ers, or executor,of anrights privileges rightfully exercising
but he shall liable to the ofoffice,that be actions credi-

tors, as executor of his to the amountown wrong, pre-
scribed.

159,4 of all assets,section whether inven-chapterBy
not,toried are to be and thefor,or accounted executor or

;is made with butadministrator them this can-chargeable
executors tort,not to de because their issonapply liability

limited to value ofdouble the the inter-expressly property
meddled with.

no161 that beaction shall sustainedprovidesChapter
administrator, if commenced within oneagainst any year

after the norof administration, unlessoriginal grant 1);(§
ihe demand shall have been exhibited to the administrator
within two after the oforiginal grant administrationyears

nor unless the action is commenced within three:'(§2);
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next after the of administrationyears original grant (§ 5);
and if the of action existed or in favor of theright against

atdeceased, death, survives,the time of his anand action
be administrator,or the at timemay brought by against any

within thetwo after of administration.”years original grant
(§ 7.)

Neither of these offor theprovisions, designed protection
andexecutors administrators can toapplyduly appointed,

the case of executors of their own becausegenerally,wrong,
isthere no ofgrant nor,administration to them, ordinarily,

to other in suchany ; therefore,casesperson must,and we
understand the wordby administrator, includes ex-(which
ecutor, 158,ch. an executor or administrator1,) duly ap-§

the court of andpointed by whoprobate, has thegiven
therequired section first Ansecurity by quoted. examina-

of the other of the 161stprovisions show,tion willchapter
that none of them, to the case of an ex-ordinarily, apply
ecutor of his own and that the mustwrong, Legislature
have them into cases where theredesigned wasapply only
a administration.rightful

executorAn of his own then, cannot him-wrong, protect
underself of the limitations 161,any prescribed chapterby

where there has been no and administration oflegal rightful
the estate.

But anas executor of his own is towrong subjected only
the creditors,actions of and aothers he hasaggrieved, right
to raise the the at the timequestion whether ofplaintiff,

action,his a creditor. Ifwas thebringing plaintiff’s right
of has hebarred,action become has to be aceased creditor
within the of the statute. A claim themeaning against
estate of deceased once isbarred,a cut offperson, entirely,

no either or it ahas to revivesince newperson power right by
or in other mode. But a claim stillif exists,promise, any

statute,has not become barred if itand isfinally by any
enforced the estate whenever anof ad-being againstcapable
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estate,ministratoris to the the claim-appointed representduly
isant a onecreditor, and actionhisbring against anymay

who embezzles the estate.
181,The ch.statute of limitations Stat.general (Rev.

that actions4,) provides personal cases)(except specified§
shall be within aftersix the cause actionbrought ofyears

*and notaccrued, afterwards. The action falls withinpresent
the classes embraced in The secondthis pre-provision; plea

this thisbar,sents and if were now betweenaction pending
the beon,to the itcontracts declared wouldpartiesoriginal

thea if thatbar, and, unanswered, it would showperfect
nohas of action.plaintiff right

is, theIt tohowever, provisioncompare generalnecessary
161,of beforewith that in the 7th section chapterpresented

to becited. of the Revised Statutes areThe provisions
construed and as it is in whatimmaterialtogether, wholly

to befound,a statute the are areof provisions theypart
clauses.as if found in two successiveconstrued werethey
actionsway,in this the is stated thus:Read law personal

shall be withinin certain broughtspecified(except cases)
after-and notaccrued,six after the cause of actionyears

or in favor ofif action existwards. But a ofright against
survives, anof anddeceased, death,at the time hisa person

administrator, atbe or hisaction againstmay brought by
of admin-thetime two afterwithin original grantany years

istration.
least,is, the extremelythis construction it to sayUpon

ac-bar. Theis awhether this second gooddoubtful plea
be bar-Such actionis an administrator.tion mayagainst
death,before thestatute,the of thered operationby general

after abe barred the of twoor lapse yearsthey may by
isof before the actionadministration brought.grantlegal

a it seem that thedefence,constitute would pleaTo good
Butone or the of these states of facts.must otherallege
thatthe does neither. Itunder considerationplea alleges
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nextthe defendant beforedid not within sixpromise years
the suit,of the but it neither admits norcommencement
denies that a valid of action atthere was causeexisting

timethe of the A that the deceased did notdecease. plea
at six decease,time within before his orpromise any years

that the at timeaction did not accrue withinplaintiff’s any
six before the death of the seemdeceased, would toyears

free from allbe objection.
It is not to more this as noonnecessary say point,

is made to the and the substantialspecific objection plea,
thediscussed counsel is to bequestion raisedby designed

the to thisreplication plea.by
The that Morris Leavittreplication alleges died, within

less than six after he the notes declared on,years signed
intestate, and no administration everwas thegranted by

therecourt of nor was everprobate, administration onany
defendant,said estate until the as executor of his own

intermeddled with the estate ofwrong, the de-personal
nextceased within before thetwo commencementyears of

&c. Itaction,the thus theplaintiff’s recorduponplaces
the fact that the deceased died lesswithin than six years

accrued,the of action fromafter which theplaintiff’s fight
are to notice thebound,court ex that ofofficio, actionright

survived,and and that thecontinued defendant was not
executor but had madean himselfappointed, lia-rightfully
as an his soble executor of own that the defen-wrong,

notcould take of subsequentdant ofadvantage any lapse
time.

that theThis shows facts al-notwithstandingpleading
the the was still not barred,in defendant’s actionplea,leged

this a to the inconstitutes answer sub-and perfect plea
notstance, it be free serious defectsfrom ofthough may

form.
account, these defectsAs no taken onis thisexception

are unimportant.
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The reiterates the iswhichrejoinder plea,merely clearly
no to theanswer It neither admits nor avoidsreplication.

in it.any thing alleged
plaintiff.theJudgment for


