DECEMBER TERM, 1858. 131

TrE STATE 9. NEAL.

If one of two partners sell spivituous liquor unlawfully, the other partyis liable,
if the sale was made in pursuance of an understanding between themgpand for
their joint account and benefit.

InprermenT, for selling one half pint of spirituous liquor
without a license, &ec. It appeared that the spirit was sold
" at the respondent’s bar, by one Fales. There was evidence
tending to show that Fales had hired the bar by the day,
and made the sale wholly on his own account and for his
own benefit. There was also evidence tending to show
. that the respondent was a partner with him in the business
of selling liguor.

The court instructed the jury that if Fales sold the spirit,
solely upon his own account aund for his own benefit, the
indictment could not be maintained; but that if it was un-
derstood between Fales and the respondent that spirit should
be sold at the bar, and the spirit in question was sold in
pursuance of such understanding, and the respondent was
interested in the sale, Fales was the agent of the pariner-
ship, and the defendant was liable for the act.

The jury returned a verdict of guilty. And the respon-
dent moved that the verdict be set aside because of the said
instructions.

H. A. & A. H. Bellows, for the defendant.

The court instructed the jury that-if the respondent and
the witness were partners in. the sale of liquor, and the liquor
was sold in pursuance of an understanding that liquor should
be sold, the defendant was liable.

No doubt it was competent for the jury fo find, on this
evidence, that the sale was made with the 'assent of the de-
fendant,

But that was a question of fact for the jury, and not a
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conclusion of law, from the mere fact that they were part-
ners in the business of selling liquor.

For partners are not responsible, criminally, for each
other’s acts, though they are civilly, so far as those acts are
within the scope of the partnership.

It is obvious that one partner might sell liquor without,
and even against, the consent of the other, and in that case -
the other would not be liable.

Whether there was such assent in this case was purely a
question for the jury, and not a legal conclusion from the
fact of partnership.

And in this respect the instructions were erroneous.

George, solicitor, for the State.

Under the instructions of the court in this case, it would
seem that the jury,in order to return a verdict of guilty,
must find

1st. That a partnership existed.between Fales and the
respondent.

2d. That it was understood between them that liquor
was to be sold at the bar.

3d. That the liquor in question was sold in pursuance
of that understanding.

These are all questions of fact, and it is difficult to per-
ceive any conclusion of law involved in the instructions.

‘Woops, J. Instructions to the jury refer to the evidence
before them, and are to be interpreted by it. Here, there
was evidence of a partnership. But, as if that alone were
insufficient to implicate the respondent in the acts of his
partner, Fales, the jury were told that if the spirits were
sold in pursuance of an understanding, which means an
agreement, between the two, that they should be so sold,
and the sale was not upon the account and for the benefit
of Fales only, but the respondent also had an interest in the
sale, then Fales was an agent and an instrument of the re-
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spondent, in the perpetration of the illegal act, so as to in-
volve bim perfectly in the guilt of it. The case is not one
of assent to an unlawful act, but of procurement; and upon
the instructions of the court, the jury must have found that
the defendant procured and instigated the witness to per-
form the overt act, contrived by the two, against the law,
and in the fruits of which both participated. It is difficult
to see how the defendant can found an exception to such
instructions. We discover no ground upon which it can
avail him.
Judgment on the verdict.

Prrition or tHE Town or HorxinTON.

In a petition for the discontinuance of a highway, laid out but not constructed,
the road commissioners may lawfully consider the extension of a railroad,
which, at the time the highway was laid, had been granted, and, to a certain
point, finished, as a “ change of circumstances affecting the question of the
expediency of discontinuing the highway.”

Such changes, with their bearing upon the case, are required to be stated with
reasonable certainty, but great minuteness of detail is unnecessary in the
commissioners’ report.

Prrition for the discontinuance of a highway in Hop-
kinton.

The petition, which prayed for the discontinuance of a
highway not constructed or opened for public travel, having
been referred to the road commissioners, their report was
presenied to the court of common pleas in this county. The
report, after reciting due notice to all interested, an exami-
nation, by the commissioners, of the highway and all roads
connected therewith, and a hearing of all parties desiring to
be heard, proceed to state as follows: ¢ At the time said




