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execution,creditor, set off the'had been onA in Vermontto whom real estate
applicationexpired, in anhavingnottime itlimited for debtor to redeemthe

berequired to madea true statementralescompany,for insurance in a whose
andregards risk valueby property, as theapplicant thethe of the situation of

“ therein,” property asrepresented thethereof, and of title and interesthis
asHdd, misrepresentation or concealment wouldhis. that was no suchthere

policy.avoid the

insurance,ofAssumpsit, to recover a-upon policy$700,
10,1850.dated September

9th one Lorrin ofMiller,On the of 1850,September,day
forto defendants insur-Richford, Vt., made theapplication

ance in said Toestate,certain real situated Richford.upon
“ isthe in Whose the in-saidquestion propertyapplication,

“?” he Lorrin Miller’s.” To theanswered, question,sured
“ ?” answer isIs the incumbered theproperty following

“ One now dueto Homer E. aboutRoyce,given: mortgage
one nowto Silas P. due$36,00, mortgage Carpenter,

October,On the 23d of the said Lorrin Miller$25,00.” day
described,the and theassignedpremises policymortgaged

ofto the to secure the $175, inplaintiff, payment payable
saidmonths, to the directors ofsix which company duly

consented.
as follows:—title to said wasThe property

1850,of said thethe 22d premises, beingOn day May,
off, onMiller, were set executionof one Henryproperty

Miller,in favor of said LorrinMiller,said Henryagainst
said andto Carpenter.to said Roycemortgagessubject

oftook saidpossessionMiller immediatelyLorrinSaid
time of the obtain-at thesuchand had possessionpremises,

theloss,of the saidand the timeatof said policy,ing
not hav-saidof from levyMiller’s redemptionrightHenry
or at theat saidthe time of policy,ing expired obtaining

thetime of loss.-
for in-thethat17) ápplicantThe provideby-laws (Art.
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suranee shall make a situation oftrue of therepresentation
the far asinsurance,on which he so con-property requests
cerns the risk and value his and interestthereof, and of title
therein. in the isAnd ease made anapplication through

the shall be held liable for theagent, applicant represen-
tations suchof agent.

Art. 18. interest ininsure hisAny mortgagee may any
in his name,own without reference to the mort-property

in the same maner as is oninsurance effected othergagor,
that saidprovided shall cer-property; amortgagee procure

tificate from the that said is not insuredmortgagor property
at other office.”any

It was that the ofagreed this court beopinion taken, as
to thewhether answers to the beforequestions referred to
are asuch misstatement, or concealment of astitle, avoids
the under the as thepolicy and of theby-laws, opinion
court be,shall the shall recover the andsum inter-plaintiff

toest, secure which said was questionpolicy assigned, (the
as to the defendants’ further be theto triedliability by jury,)
or become nonsuit.

Peaslee with forAinsworth,whom was theGeorge,&f
plaintiff.

The insole this case isquestion Miller,whether Lorrin
thethe insured to(who mortgaged premises hav-plaintiff,)

an execution totitle the soing insured, misstatedpremises
“in the Miller’s,”Lorrin as to avoid thecalling premises

policy.
We hethink did not.
I. he of,Because had actual and actual titlepossession

to, the to be defeated the act of apremises, subject thirdby
Until defeated, his title andto, control ofperson. the
is hasIt never been anddefeated,premises, perfect. with-

out mere ofwhatever, time, hechange except lapse hasany
feeaacquired simple.

II. The question whether Lorrin Miller had a fee simple
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to in noor an execution title the could affectpremises way
the risk. So as the title of Lorrin Millerremained un-long

the would have their lien thedefeated, company upon prem-
of the note.ises for the depositpayment

his title then thedefeated,If were would becomepolicy
as other under thevoid, alienation charter andby any by-
of thelaws corporation.

Lorrin Miller’stitle to the insured is a free-III. property
law,in to and is the same as adefeasance,hold mort-subject

hetitle, which has an insurable interest. It isbygagee’s
not that the make theshould knownnecessary applicant

Co.,his interest. Lock v. N. A.nature of Ins. 13 Mass.
v. 13 267.61; Walter,Bartlett Mass.Rep. Rep.

toinsured is not bound disclose the of hisThe particulars
interest,he has a it is to thetitle. If free-hold sufficient say

property his, although positively Curryis not correct. v. C.
Co., 10 Pick.Ins. 535.

Fowler, for the defendants.

theJ. of insurance and theBy policy applica-Woods,

it Lorrin became a memberrefers,to which Miller oftion
bound to con-Union Mutual Fire Insurancethe Company,

of itsto the and to certainrequirements payform by-laws,
to bemade, made,or his note.upon premiumassessments

this,of the to indem-consideration undertookcompanyIn
the extent set forth in the casu-him, to policy, againstnify

fire.alties by
of the are those con-the requirements by-laws,Among

are as18,articles 17 and which follows:—tained in
“ for insurance make trueshall aThe applicant represen-

of heof the situation the on which requestspropertytation
the and value thereof,so far as concerns risk andinsurance,

interest therein. And in case theof his title and applica-
tion is made an shall be held liable for thethrough agent,

of thatrepresentation agent.”
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“ ininsure his interestAny mortgagee may any property
in his name,own thewithout reference to the inmortgagor,
same manner as insurance is effected on other property;

theprovided said shall a fromcertificatemortgagee procure
the that othersaid is not insured atmortgagor property any
office.”

The onecontract is of and mustthe assuredindemnity,
have an interest in the or the contract is of courseproperty,

void, as a mere 3 Kent Com. 371.entirely wager.
And the of the and theby-laws company, representations

in the made in of those areapplication pursuance by-laws,
of the contract on ofassured,the of the a breachpart part

which the from theirexempts company undertaking.
Co.,Holmes v. F. Ins.Mut. 10 Met. 211. And the defend-

ants have founded a defence in the ac-accordingly present
tion, an theon of the as-upon alleged non-compliance part
sured, with this to his andtitleagreement represent truly

ininterest the property.
The consists in his answer toalleged misrepresentation

“in the Whosethe propounded application, namely,inquiry
“insured ?” To which his answer was Lor-theis property

state,And in his omission to in torin Miller’s.” answer
“ ?” that titlethe incumbered hisIsthe question, property

of theand that theexecution,an right judgmentunderwas
had notredeem,to expired.debtor

theVermont,of wherethe laws property lay,'What were
and effect of off land ori ex­to the manner settingin regard

case,in the but it has been decidedecution, does appearnot
an of re­of an executionthethere, uponthat equitylevy

creditorof the same to a of thea set-offanddemption,
incumbrances,to the his titlewill topasssubjectmortgagor,

creditor, who will haveexecution theupon redemptionsuch
5a.,v. Vt.title. a. Gibson 343.Collins Rep.whole &&

athe interest of creditor underMassachusetts, whereIn
of it isdiscussion,a wellfrequenthas been topicextentan

of the all the defend-thethat completion levy,settled upon
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in land is transferred to and becomes theant’s interest the
the The creditor is of theof purchaserproperty plaintiff.

andHe has the seizinestate for the full value. possession
election, action,at his either a realit, maintain,of and may

seizin, or the de­his own trespass againstcounting upon
thefendant, shall continue his afterwho possession levy,

v. Potter, 3consent. Mass.Langdonwithout the plaintiff’s
3 v.WymanMass.Bazier, 523;v.215; Gove Rep.Rep.

it thereMass. And has been further4 150.Rep.Brigden,
has not interestdecided, debtor,that a after such levy, any

free-holder.or estate the He is not a He hasin land. only
aor to on of certainestate,a an paymentpossibility right
388. HeKellyof v. 12 Mass.Beers,sum Rep.money.

hasattach,a hehas no interest that creditor can although
mort­he ofan interest that by wayequitable may assign

Beers, Reed v. 5 Pick.Kelly v. ub. sup.; Bigelow,gage.
281.

indeed, his interest be at-statutes,our revised mayBy
a mere to receive atached, it is likein which respect right

5.Stat. ch. 184 Stillcontract. Rev.by anyconveyance §
athe is fee sim-of the estate acquired by levythe character

a conditionto be defeated subse-and its; byliabilityple
Blackstone,tonot,does Judge derogateaccordingquent,

Bl. Com. 156.a free-hold. 2its asqualityfrom
that the thatdoubt, then,no representationcan beThere

“ Miller’s,” taken inLorrin connectionwerethe premises
the same in-fact that werethe additional represented,with

andto wasthe Royee Carpenter,with mortgagescumbered
“ the of theof situation soa true property,representation

thereof, and ofthe risk and value his titleconcernedfar as
tohis omission settherein,” unless forth theinterestand

to the estate from theof debtor redeem canthe levy,right
of a fact to the risk,as an omission materialbe regarded

in a false.sense,the legalas representation,and making
so It could notcannot beAnd we think it surelyregarded.

of lands,thein ownerbe considered as a misrepresentation
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who had incumbered andthe same himself mortgages,by
shouldwho them as whilehis ownrepresent being property,

at the same time he should state of the exis-the facttruly
tence of the ;incumbrances and it not the more awould be

for the thatreason themisrepresentation, merely premises
were incumbered who at timeanother, was the theby

had since toowner, but who thetheconveyed premises ap-
insurance,for to the incumbrances.plicant subject

The effect the of ofof the execution Lorrin Millerlevy
the of of Miller, valid,John if wasupon equity redemption

to to the toLorrin.Miller redeem from the mort­give right
andof and suchgages Royce Carpenter, upon redemption

to vestmade, the whole title the into estate him.being
a. v. a.,Collins Gibson before Thecited. oflanguage& &

the incourt that case is thus: “But as the debt theof plain­
alltiffs took Gibson’s and as theright,(the mortgagor’s)

at allcould not hold Stewart, mort­plaintiffs against (the
but their them the to redeem fromlevy gavegagee,) right

when suchStewart’s made,was themortgage, redemption
be in thewhole title would plaintiffs.”

ease,In the no is taken to thepresent exception validity
theor of to vest in Lorrin Miller all thesufficiency levy,

John Miller had at thetitle which date of the Lorrinlevy.
had, then,Miller to all authorities,the all theaccording

thetitle, to twosubject mortgages.
toThe of John Miller the debt and re-vest theright pay

title inhimself,in was no sense an incumbrance. In point
of never he had,fact he exercised it. If no other result

have as theensued,could defendants, than theregards
of asavoidance the in cases of alienation of thepolicy,

The toinsured. omission the ofproperty represent right
to the debt andJohn Miller himself ofre-possess thepay

couldtitle to the land work no tomischief the insurance
The of the event couldhappeningcompany. only operate

relieve them of their ofto undertaking indemnity.
is no evidence from itAs there which is to infernecessary
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thecase,fraud in this or reliedsuppression misrepresentation
in order to vitiate be to relatemust, the shownupon policy,

to toa matter material the risk. No is madeto attempt
out the of concealment,the and it waspoint materiality

not material.evidently
to the in the there-case,containedAccording agreement

there must be—fore,
the plaintiff.Judgment for

CountyHersey In­Mutual Firev. Merrimack

Company.surance

ain mutual Sre insurancefor insurance,If an company, fraudulentlyapplicant
issuedthe thatinsured,the policy upon over-valuation,over-value property

ground.thatonthebe avoided companybymay
a certain againstat are evidencea to sellof price, competentThe offers party

not -worth more.the washim that property

of for theinsurance sum ofAssumpsit, on a $400,policy
theto the on 10thplaintiff-,the ofdefendants dayissued by

sixterm offor the1847, years.July,
thethe became ownerthat of theplaintiffIt appeared

of 1847,the 15th andon day May, paidland and building
and in variouscash,in articles of bar-for them $200$100

thecash,in nominal consid-to makingter, equalnot $200
be Thereto was about onetheof propertyeration $300.

land. Theof wasbuildingacres destroyedone-fourthand
1848.December,of8thon the dayfireby

trial, it material to ascertainthe becameofthe courseIn
and, otherof the property destroyed, amongvaluethe

its the defendants offered avalue,to showevidence tending
athe short time beforethatwitness, plaintiff,who testified


