
HILLSBOROUGH.212

Bills v. Vose.

In if there bereplevin, affirmative issue on the he is entitled toany plaintiff,
begin.

'a after aUpon recaption the costs are the same as thepound thosebreach, upon
original impounding, and the defendant and the are limited topoundkeeper
the fees in 20§§ and eh.specified 19, 21, 137 Eev. Stat.

In alleged thatreplevin, the]defendant the lawful additional acosts of recaption
were and that$17,73, were not included in had madea tender that beenthey

the The rejoinedby that theplaintiff. lawful additional costs wereplaintiff
but he didincluded, not that the sum the lawful sum.wasdeny specified

thatHeld, on the pleading,that in is iswhatever not deniedprinciple
theadmitted, whether this was the lawful sum could not bequestion inquired

into.

In a tender after the writ is thereplevin, into hands of the sheriff for ser-put
is notvice, sufficient to maintain the suit.,, absolutely,

Replevin, for certain cows.
The because,avowed and thejustified taking,defendant

as he the closesaid, was his soil and and the cowsfreehold,
therein,were and he in thethemdoing damage impounded

1849,in on the fifthAmherst, ofpublic pound, September,
theand left with an estimate of thepound keeper damage

done, and the amount of the fees for andimpounding,
within from thehours time oftwenty-four impounding,
delivered to thethe a notice inplaintiff writing, describing
cows, the estimate of the the amountdone,stating damage

fees,of the time and done,when and where it wasplace
theand of and aconcluded with verifi-place impounding,

cation.
The not tothat the defendantplaintiff oughtpleaded

theavow, &c., wit,because after the to onimpounding,
defend-1849,of he tendered to thetwelfth day September,

ant the sum of the amount claimed for the$1,50, damage
thedone, and also sum of the amount of the$9,50, legal

for which he to and torefusedcharges impounding, accept,
the fromcows the and so detain-discharge pound, unjustly

ed them, and concluded a verification.with
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tender, andthethis the defendant replied, denyingTo
wasthe which joined.an toissue country,tendering

that afterdefendant secondly,this the replied,To plea,
delivered out of thewerethe were impounded, theycows

6th of September,on thelawful authority,withoutpound
sixand within days,and ofon the 11th September,day

im-andStiles, againthe keeper,retaken poundwere by
incurredadditional wereand in the costspounded, recaption

andsum ofto the $17,73,the amountingby keeper,pound
incur-costs wereadditionalthe made after thetender was
in thetender mentionedred, included in thewhich were not

a verification.first in withbar, and concludedplea
additionalthat the lawfulThe plaintiff rejoined, alleging

theofin the amountincludedcosts of the wererecaption
an issue toin and tenderedbar,tender mentioned in his plea

the which wascountry, joined.
thesecondly,The that defendantplaintiff oughtpleaded,

avow, &c., wit,not to because after the to onimpounding,
thehe to Stiles, poundthe 12th of tenderedday September,

the sum of for the and$1,50 damage, $9,50, beingkeeper,
of the incurred about the im-the amount chargeslegal

towhich he refused and theacceptpounding, discharge
so were detained.cows, and they unjustly
thethis defendant the tenderTo as al-replied, denying

toand an issue the whichtendering wascountry,leged,
joined.

also that heHe not to bereplied, barred,secondly, ought
after the&c., cows werebecause impounded, werethey

out ofauthoritylawful delivered the thewithout onpound
and1849, afterwards,6th of on the 11thSeptember,day
sixand after soof within wereSeptember, daysday they

thetaken, retaken andunlawfully poundby keeper, again
in theAnd certain additionallawfulrecaptionimpounded.

incurred, to the andsum ofcosts'were amounting $17,73,
the the costs so andincurred,made weretender was after
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were not tender,included in the the andthey amount of
concluded with a verification.

The that the additionalplaintiff lawfulrejoined, alleging
costs of the includedwere in the amount therecaption of
tender, which issue wasupon joined.

The defendant contended that the seven-upon pleadings,
teen dollars and cents deemedmust be theseventy-three
true amount theof lawful additional costs for andretaking

the cattle after the breach, that the ten-impounding pound
der of a smaller sum not availcould or else thatanything,
the lawful fees of and wereretaking again impounding

thewhat should think a reasonable for the laborsumjury
and but the court ruled that theexpense, defendant and
the were limited to thepound keeper fees in sec-specified

19,tions 20 and 21 of 137 of Statutes,the Revisedchapter
and that the was at to that theplaintiff show lawfulliberty
fees and costs were less than $17,73.

The defendant to tender,the itobjected because was af-
ter the had beenwrit made and in the sheriff’s handsplaced
for service. this the wereUpon point instructed thatjury
if the writ into thewas sheriff’s hands forput service, abso-

and a tender after that timelutely wouldunconditionally,
not suit;sustain this but if there to beplaced used only
after a in thetender, and ease cattle should not then be given

it not thewould defeat tender.up,
The defendant contended that he had a to the close,right

but the court ruled otherwise.
The found for the theplaintiff issues in rela-jury upon

tion to the defendant,to the tender and for the defendant
the issues.otherupon

The thatdefendant moved the verdict be set aside, be-
cause of the said and instructions,rulings and both parties

for for andasked costs.judgment damages

and forWadleigh,Morrison the plaintiff
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Stevens,Wallace and for the defendant.

Gilchrist, C. J. In to the theanswer plaintiffavowry,
atender of the of and totwo sums thepleads $1,50, $9,50,

and to ondefendant, Stiles, the 12th ofeach, September,
on which issue is joined.

The a on the ofbreach 6threplication alleges pound Sep-
tember, a on the of12th and addi-recaption September,

costs,tional to the sum of not includedamounting $17,73,
in the to the defendant,tender or to Stiles.

The thethat lawful additionalrejoinder costsalleges
were onincluded, which isissue joined.

The defendant contends hethat has a to the close.right
In if there be theaffirmative issue onreplevin, plain­any

tiff, he is entitled to M.Wheeler,Curtis v. 1 & M.begin.
it493. In which to is notconsidering party ought begin,

much the form of the which to beso issue is asregarded
substance and effect of and theit,the will considerjudge

is the substantial fact to be out,what made and on whom it
to make it out. v.lies 7 C. P.Seward & 613;Leggett,

Wendell,v. 1Belknap 375. InFoster’s this case theRep.
of both issues is the andaffirmative on he has theplaintiff,

andto close.beginright
costs,to the sumAs the allowed for sustenance of crea-

and'for the cows in case,tures is fifteenimpounded this cents
each. Rev. Stat. ch. 137 19.dayper §

The fees are five cents each thekeeper’s forpound cows,
feesthe same in caseand are retaken afterthey pound
Stat. ch. 137breach. Rev. 20.§

The fees to the areperson impounding particularly speci-
“and then thisfied, clause,follows and the feessame in

of creatures retakencase after breach.”pound Stat.Rev.
137 21.ch. §

It thus that the costs aappears areupon therecaption
assame those incurred the and theupon wholeimpounding,

costs are themade of theaddition twoup by bills of costs.
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The court the theruled that defendant and keeperpound
that thewere limited andstatute,to the costs in thespecified

andwas at to that the feesshow lawfulplaintiff liberty
sum and wascosts were less than the of this$17,73, ruling

correct.
was,The that the tender to the madefound defendantjury

a theas the As here wasplaintiff alleged. recaption,
to theamount the tender should have been a sumof equal

of. with same forcosts the the sum in additionimpounding,
It does not thethe costs of the whatrecaption. appear

were, thefees or how sum was madeof $9,50 up.
then, whether,The seems to be under thequestion, plead-

additionalit was to what the lawfulings, open inquiry
defendant thatThe were $17,73,costs were. theyalleges

not in the tender.that were included Theand plain-they
included,costs werethat the lawful additionaltiff rejoins

that this was the lawful sum. thehe does not Uponbut deny
denied in admit-is not isthat whatever pleadingprinciple

the lawful cannotthe this was sumted, question whether
into.be inquired

the effect of the theThis does with verdictaway upon
of aof sums and for there wastender the two $9,50,$1,50

costs,additional on theand there were whichrecaption
to ofbe taken be the. sum But in$17,73.mustpleadings

this, the must beto into amended.order inquire pleadings
theof court in relation to the tenderinstructionThe

was into the hands sheriff,after the writ of theputmade
correct.inwas, our opinion,

the be shall di-amended,In wepleadingsorder that may
therect

Verdict set aside.


