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the statute. did not the inThis, however, change property
them,the articles. ofThe defendants inwere possession

and the had title that wouldnocertainly plaintiffs superior
ofauthorize them to take the out of thearticles possession

the defendants.
verdict,on theJudgment
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defendant,The being engaged angryin an plaintiff,altercation with the aimed
gun manner,a threateningat him in an and snappedexcited and it twice.

not, fact, loaded, plaintiffIt was in thebut did not know whether it was
Held,load'd or not. that the defendant had committed an assault.

may properly jury they mayThe '-ourt the that consider theinstruct effect
peacefinding damageswhich for breaches of the would totrivial have en-

courage public peace.a anddisregard of disturbances of thethe laws

an assault.Trespass, for
issue it that thethe andappearedUpon plaintiffgeneral

altercation,in an thedefendant, defen-being engaged angry
his atoffice, hand,into which was anddant stepped brought
he aimed at the inout a which an excited andplaintiffgun,

threemanner, the or four rodsplaintiff beingthreatening
evidence tended to that theThe showdistant. defendant

at thethe twice and that thesnapped gun plaintiff, plaintiff
not the not,did know was loaded or and that,gunwhether

fact,in the was not loaded.gun
court ruled that theThe of a in anpointing gun, angry

manner,and at a three or four rods dis-threatening person
tant, who was whether the not,was loaded orignorant gun
was an assault, it should that the wasthough appear gun
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that it made no difference theloaded,not and whether gun
or not.was snapped

that,other instructedcourt,The thethings, juryamong
to con-it their andthe wasin right dutydamages,assessing

or trivial dam-the ofeffect which finding lightsider the
of the would have tofor breaches peace,inages actions

and of theof the laws disturbancesa disregardencourage
public peaee.3

and instructions.to these rulingsdefendant exceptedThe
thefor thefound a verdictThe plaintiff,havingjury,

trial reason of saidmoved for a new excep-defendant by
tions.

for the defendant.Fitch,Morrison Sf
case it an assaultis,The in this Isfirst question arising

in a threateningto an unloaded at a personpoint gun
manner?

to theviolenceto be an inchoateAn definedassault is
thethe means ofof another, present carryingwithperson

Evidence,Greenl. 72.intent into 2effect.
hurt totoviolence doThe or offer with corporalattempt
consti-tobe aanother, must with present ability,coupled

287 1 RussellEvidence, ;Crim.tute an assault. Roscoe’s
on Crimes 750.

or atno an unloaded pistolIt is assault to gunpoint
v.626;v. 9 C. & P.another, Barnard, Regina&c. Blake

47 Com.James,v.Baker, ;47 Com. 253­Law Rep. Regina
529.Law Rep.

that the ofcourt erred in the pointingThe instructing jury
an assault.manner, wasin an anda threateningangrygun,

harm is the essencethe to dosettled that intentionIt is well
theand this is to collectedassault,an intent be by juryof

2 Ev. 73.circumstances of the case. Greenl.thefrom
orare as a compensation, recompenseDamages given

the for anto received..actuallyplaintiff, injurysatisfaction
com-should bethe defendant. preciselyhim from Theyby
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less,more or and thisthe neitherwith injury,mensúrate
or estate 2 Greenl. Ev. (3dit be his ed.)whether to person

v.136;H.Tarbox, Wiggin2 N. Rep.v.244; Sinclair
v. Whitney, 10 ReporterLaw3 HitchcockCoffin, Story;

188.

Clark, theD. D. J. for plaintiff.
ltto bean assault anHawkins,1 eh. defines62, 153,p.

to aoffer, violence,or force and dowith corporalattempt
to another.”hurt

“or asinstance,And he this illustration by present-gives
a at at to which the willhim, a distance gunsuching gun

carry.”
not aThe offence is in a gun,”“presenting “snapping
“ aa loaded inbut presentingpresenting gun,gunnor

gun.”
follow, and citeThis the writersdefinition best law they

;416 Roscoe’ssame Arch. Crim. Ev. & PI.the instance.
Bouv. Law Diet.103;Crim. Ev. & Ev.286; Saunder’s PI.

Ab.131; 1 Bacon’s 242.
“ other acttheRoscoe further defines and says doing any

ofan to violence theintention use against personindicating
Crim. Ev. 287.is an Roscoe’sanother assault.”

to a notthis indicatedact, case,The in person,clearly
toloaded,not an intention use vio-the wasknowing gun

of the The mustplaintiffthe personlence plaintiff.against
it.sohave regarded

v. 1 Carr.James,Crim. Ev. cites278,'Roscoe’s Regina
an toCom. Law as show530; authorityKirw. Rep.)(47

a isto at another whichthat it is not an assault point pistol
unloaded.

that im-case,such decided inBut no waspoint except by
an indictment aand that case was upon particularplication,

ourstatute not in law.existing
The decision of itself so when the facts arewas singular,

it.followconsidered, no wouldjudge willinglyprudent
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“To theconstitute offence, it is said there must be a
topresent inflict anability injury.”

But when a a atperson points another,gun with threats
and has he not to him inanger, ability fear ?put Does he
not do it ? The aimed at doesperson not theknow isgun
not loaded. He it is, and isnaturally supposes thereby just
as much terrified as if the had been loaded ?gun Does he
not, do an ?then, him injury

“an toBlackstone defines assault be an inchoate vio-
lence,” and no actual issuffering thethough proved, yet
party injured may by trespass.have anredress action of 3
Black. Com. 120.

In this case there violencewas a commenced and threat-
ened, and there was in fear. Thesuffering putting—a

did not that theknow but was loaded, andplaintiff gun
beenmust have alarmed.

208,In 1 Nisi Prius it is tosaid be an assaultStephens’
“to aim at another aa within distance from which,gun

loaded,haveit to been the contentssupposing might
be towound,” it to an assault anlevelevidently implying

unloaded gun.
Greenleaf, Evidence, 2, 63,vol. itin his is anpage says

at another,to level a loaded and cites Hawkins,assault gun
C. ch. 1.62,P. B. 1 §

does not Mr.But Hawkins Greenleaf. Hawkinssupport
it an to a loadedis assault asays point gun.gun —not

Mr. onGreenleaf further in a note the samesays, page,
the is is andloaded, assault,if not it no cites v.Blakegun

9 C. P.Barnard, & 373.
does it thenot, submitted,But that case is to extentgo

thestated learned professor.by
declaration,The in that that the defendantcase, alleged

“ loaded with balla certain gunpowder,presented pistol,
it incumbent on theand the court heldshot,” plaintiffand

what he haddeclaration,to substantiate his prove—to
alleged.
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“ laidbeenit hason Crimes it is said750,In 1 Russell
a contrarya learned notwithstandingdown by very judge,

a loadedcase, that ifearlier ain anopinion person present
hadto thelife,near as to if pistolso produce dangerpistol

fact,init an assault in ofoff, law,is point although,gone
bethe unloaded.”pistol

“learned it is an assaultThe said: idea is thatjudge My
a all,to at or not. Ifloadedpistol youwhetherpresent

the or thethe out of took capthrew powder pan percussion
said to the is then thatand this anoff, party empty pistol,

it wasno for the must see that notassault,would be party
be a ahe but if presentshould injured; personpossible

loaded, andhas the of putswhich appearance beingpistol
theand that is it isalarm,the into fear what objectparty

tothe law prevent.”of
the that not whetheris,of knowingThe plaintiffposition

itthe defendantnot,was loaded or and presentingthe gun
to himand violencehim, him,and the fearat threatening

as the been loaded.the same if had actuallywere gun
the oftoof the must be prevent levellinglawThe policy

not sup-in a weapon,at all at anothera anger. Manygun
deathsto andloaded,be has turned beto out charged,posed

ensuedhave thereby.
soloaded,be presentedto wasIf the pistol, purporting

it had been loadedto iflife,beento have dangerousnear as
the wasfact,inassault, pistolit anoff, is though,and gone
cited in U. S.457,v. 2Smith, Humph.loaded. Statenot

Cheeny,v. 11 Ired.;52­ State155­ 1 U. S.; Dig.Sup.Dig. §
15.1851, 39,U. S. pagein475, Sup.cited Dig. §

anof to makeathe gunrequires snappingNo authority
dis-to betherequire gunas wellassault. You might

charged.
1 U. S. Dig.be Sup.given.damages mayExemplary

Adams, 4;3 v.49,1847,12;154, pageDig. §§ Jefferson
69, 89.Ev.321; 2 Greenl. §Harrington



HILLSBOBOUG-H.228
_¿_
Beach v. Hancock.

In such a case, the matter of damage belongs exclusively
to the jury.

“In v.Merest 5Harvey, Taun. 442, Heath, J. said that it
to thegoes prevent ofpractice ifduelling, dam-exemplary
aré to.by juriesages punish insult.”given

not lessIt is tocertainly proper remark that trivial dam-
to breaches of theages go encourage peace.

in will notgiven beDamages, trespass, with,interfered
unless are exorbitant. v.they maniféstly Allen 1Craig,

294.Greenl.

Gilchrist, C. J. Several cases have been cited theby
of the todefendant,counsel show that the of theruling

court was incorrect. them is the case of v.Among Regina
Baker, 1 Carr. Kirw.& 254. In that theease, wasprisoner

the statuteindicted of 7 Will. IV 1under and Vic. ch. 85,
for to a B.,loaded Rolfe, toldattempting discharge pistol.
the that must consider whether thejury they was inpistol
such a state of that, underloading circumstances,ordinary
it have off,would and that the statute under whichgone
the was indicted .would then also,Heprisoner apply. says,
a if a at a and thepistolpresenting person, triggerpulling
of it, be an assault at all, in the case thewherecertainly

loaded,is it bemust taken to be an to dis-pistol attempt
the with intent to do somecharge pistol bodily injury.”

From the manner in made,which this statement is the
of the court be,must be inferred toopinion that presenting

unloaded is anan assault. There is in thepistol nothing
case favorable to the defendant. The tostatute referred

to arms.relates loaded
James,case of v. 1 529,The Carr. & Kirw. wasRegina

toan indictment for a loaded rifle. Itattempting discharge
thethat was soshown that itwas notpriming damp would

“C.Tindal,off. said: I amJ., of that this wasopiniongo
arm thenot a loaded within statute of 1 Vic. eh. 85, and

that the neither be thecan convicted ofprisoner felony
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a loadednor of the assault. is an assault toIt pointonly
one,at so loadedand this rifle is not to bepistol any proved

bebe able toas to discharged.”
ofreason the could not be convictedThe why prisoner
9is ofassault, in the case v. St.the given Regina George,

483, for aC. P. where it that on indictment& was held an
not towhich theassault,includes an prisonerfelony, ought

theof an is fromassault,be convicted distinctquitewhich
on such an indictment thecharged, prisonerandfelony

to be involvedassault,convicted of an isonly whichought
itself.thein felony

“case, Parke, B.,In this said if a aperson presents pistol
the loaded,has of and theappearancewhich being puts

fear and alarm,into that is what it is the of theobjectparty
tolaw prevent.”

a toSo if a be a loadedpresent pistol,person purporting
to haveanother,at and near as been tosopistol, dangerous

the had semble that this is anoff; assault,life if pistol gone
fact,the in not Ibid.were,even loaded.pistolthough

626,of 9 C. whichBarnard,the case Blake v. & P.In
thefor an assault and falsewas trespass imprisonment,

withdeclaration that was loaded gun-alleged pistol/the
incum-ball and it held that it wasshot, and waspowder,

thenon the to make that out. Lord Abingerbent plaintiff
“ assault,”loaded, it be noIf the not wouldwaspistolsays,

whichbe entitled to an acquittal,and the wouldprisoner
thedeclaration, forthatcorrect,was underundoubtedly

9 C. & P. 525.Oxford,variance. v.Regina
theto attained byof the most beOne objectsimportant
is,societyenactment of laws the institutions of civilizedand

With-each of us shall feel secure unlawful assaults.against
Peacevalue.out such most itsloses ofsecurity society

more pre-order andand domestic happiness, inexpressibly
becious than mere of cannot enjoyedforms government,

toathe sense We have rightwithout of security.perfect
harm.live in in fear of personalwithoutsociety being' put
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aBut it bemust reasonable fear of which we complain.
it is notAnd for tounreasonable a entertainsurely person

a fear of when a is ininjury, at himpersonal pointedpistol
manner, when,a for knows,he it bethreatening aught may

loaded, and occasion his immediate death. The busi-may
ness of the world could not be carried comfort,on with if

besuch could done withthings impunity.
theWe think defendant of an and weassault,guilty

no reason for to the remarkstakingperceive any exception
court.of the trivial for ofFinding breaches thedamages

sustained,incommensurate thepeace, damages with injury
leadwould the to consider ancertainly assaultill-disposed

that beas a committedmight But,withthing impunity.
events,at all it was for theproper to consider whetherjury

asuch result would or would not be v.Flandersproduced.
.Colby,post­

the verdict.onJudgment

BaileyCarlton v. & a.

sold,goodsIf price prohibited law,the of of which sale is bythe aconstitutes
part note,of promissoryathe consideration of an action cannot be main-

upontained the note.

license,spirituous liquorsThe sale of a presumptivelywithout is against law;
bring anyto hisparty exception qualifica-and the seeks casewho within or

rule, proof.tion of the the burden ofhas

payableA benote on demand will deemed to be dishonored at the end of seven
days, in proofmonths and seventeen the absence of anyof circumstances to

suchrebut conclusion.

Assumpsit a note, datedupon promissory 14,December


