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in the fifth must bethe of sectionattachment spoken
inattachments made a trusteeconstrued to include pro-

cess.
in somesustained these viewsAnd are bywe indirectly

v. Tr. 12Gardner Barkerdecisions in Massachusetts. &
v. 14 Mass. 132. InMellen,36;Mass. Jacobs Rep.Rep.

held that if the dis­cases,these it was uponthe offormer
athe defendant wastrustee,of the where principalclosure

itnotified,not been shouldnon-resident, and had appear
to theno in his handsthat there was belongingproperty

dismissed, was, effect,inbe whichthe suit wouldprincipal,
it would have been athat had there been propertysaying

of the ease before us,the action. Incommencementgood
of thethe handsis there is inif found that property

trustee.
dismiss the actionWe motion toare satisfied that the

be overruled.should
Motion denied.

EmeryThompson v. a.&

subject legalit allto the defences thatof chose in action takesassignee aThe
assignment.at the time of theagainst itexisted

in bea chose actionassignment of may parol.byThe

assignee against allof an will be hav-interest personsprotectedThe equitable
assignment.ing of thenotice

maintain a inassignee of a chose in action eannot suit his owntheOrdinarily,
assignor.be in name therightshis must enforced the of But if theandname,

assignee assigneethe debtmake a to to the to thehim,debtor promise pay
his name.maintain an action in ownmay

assignee a in to thea make a to the of chose action debtdebtorIf promise pay
to he cannot in set of claims heafterwards avail havehimself, off,him, may
against assignor.the
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Assumpsit, on a note, 1,1848,dated Decemberpromissory
ants,which the defend andby tojointly severally promised

the or order, the sum of on thepay plaintiff, first$200, day
of 1851, interest,with ThereJanuary, was alsoannually.
a count for had and received.money

Plea, the aissue, with set off.general
It in evidence that Samuelappeared was theSimpson

interest,in and son,his Samuel M. aplaintiff wasSimpson
witness the Bice,for oneplaintiff. of the isdefendants,
dead.

testifiedSimpson that the nominalThompson, plaintiff,
owed his father notes,two to and hethatamounting $130,
was in the of November, 1848,month whenpresent they
were then said that he wasgiven. to letThompson going

have, as note wasSimpson a which he to have ofsecurity,
and Bice. In month witnessthe same the told thisEmery

to and asked him the beif note would andEmery, good,
would,he said it and that it when it be-shouldthey pay

came due.
In 1849,the month of he the defendant'ssawJanuary,

hand, and,note in his toldfather’s Bice thatsubsequently
notes, it,his father one of their and askeddescribinghad

him if it be he would,would and said it and thatgood, they
should itit when became due. In same month hethepay
told his note,father had the madeand he a similarEmery
statement. was said about set offNothing any

1849,In the month of absconded, andApril, Thompson
was then indebted to theAfterwards, witnessSimpson.
asked at his father’s if ab-Emery, request, Thompson’s

affectwould the note. He that it wouldsconding answered
not; that toshould have the“they notepay any way.”

afterwards sued and attached a cowSimpson Thompson,
and some and told of said hesheep, it, who wasEmery

it,of because it lessened what he have toshouldglad pay.
The was sold, and about which was$30,property brought

the note. the note thedue,on After became wit-applied
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did not it.but he paycalled on for payment,ness Emery
“ it is backed oversaid,note not bylooked at the andHe

it.”I shall notand payThompson,
taken, consent, fora verdict wasthis evidence byUpon

court,of the whichto the uponthe subject opinionplaintiff,
set asideor the verdict is to beto entered,is bejudgment

as thisdefendants,therendered for accordingand judgment
order.court may

for'the defendants.Morrison,andFlanders
theor betweenare mutual debts demandsWhere there

of thedefendant,and at the time commencementplaintiff
offbe setor demandaction,of the one debt mayplaintiff’s

the other. Com. Stat. 483.against
collat-the note asinterest,in heldtheSimpson, plaintiff

to all the betweenequitieseral and it subjectwassecurity,
as it had never beenthe moreoriginal parties, especially

indorsed.
aof chose in actionThe interest of an assignee being
in the ofhe to stand situation theismerely equitable,

time of toat the the assignment, subject everyassignor,
have been setthen theupdefence which againstmight

H. 539.Little,v. 3 N.Sanborn Rep.assignor.
to hiscannot, creditor adebtor chose inby assigningA

a setdefeat off which existsor aaction judgment, against
N. H. 352.Bellows, 4v.Shapley Rep.it.

demands exist between themutual oneWhere parties,
an of his ofcannot, action,causeassignmentthem byof
the other to set off theof ren-the right judgmentdefeat

9Hooper v. 460. TheBrundage,dered thereon. Shepl.
not made to theon,the defendant wasof Simpspromise

a nobut to third who hadinterest,in person,plaintiff
the defendant is notmatter;in theinterest consequently,

it amounted to aMoreover,bound it. substantiallyby
shouldanother,of and have beento the debtpromise pay

in writing.
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D. D. J. forClark, the plaintiff.Sf
We thisbelieve case falls within theprecisely principles

reason v. Damrell,and of 4 N. 69,H.Wiggin andRep.
the thatof case we for a decision in ourupon authority rely

favor.

J. TheEastman, that theprinciples govern assignment
in action,of cboses and the that are acquiredrights thereby,

are bebelieved to well settled.generally
The of a chose in takes it toaction allassignee subject

•the could,defences that at time of thethelegal assignment,
be set it thein hands of the He ac­up against assignor.

thequires the of theby andassignment rights assignor,
more. Of wecourse, not ofnothing speak negotiable

indorsed and transferred beforepaper, due. Sanborn v. Lit­
3 H.tle, N. 539­ v.; Hatch,Green 12 Mass. 195.Rep. Rep.

The of a chose in action beassignment andmay parol,by
the a or bill,of note a isdelivery upon consideration,good
a sufficient Howell v. McIvers, 4 D. E.assignment. &
690; v.Heath 4Hall, 326;Taun. 5Thomas,Titcomb v.

282;Greenl. Clarke v. 2 Greenl. v.147; JonesRogers,
Witter, 13 Mass. 17304; Johns. 284.Rep.

an made, it theUpon becomes ofassignment being duty
the to the debtor of the fact theofassignee notify assign­
ment, and that done, all defence to theupon being pay­
ment, what existed theat time of thebeyond assignment,
must arise ofout transactions takewhich subsequently

between the and the debtor. Theplace assignee equitable
interest of the thewhere is bonaassignee, assignment fide

for consideration,and a bevaluable will protected against
notice of theall v.persons having Jones Wit­assignment.

ter, 304; Dorr,13 Mass. v. 19 Johns.Briggs 95;Rep.
Miller,v. 4 D. & E. 340­ v.;Master 1Legh Bos. &Legh,

v.Henry Milham, 1447;Pul. Greenl. v.266; Little,Sanborn
3 N. H. 539. See also Duncklee v. TheRep. Greenfield

3Co., 245,Steam Mill Foster’s 250,Rep. and authorities
cited.
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in hissuitthe acannot maintainOrdinarily, assignee
ofown in the namename, but his be enforcedrights may.

the v.v. WheelerCobb, 511;Dix 4 Mass.assignor­ Rep.
364;Wheeler, Perkins,9 3Cowen v.34; Woodbridge Day

1Keely,Crocker v. v.10 Mass. WinchWhitney, 316;Rep.
D. & E. 619­ 83.; v. 3 N. H.Currier Hodgdon, Rep.

If, thehowever, the debtor a tomakes promise assignee
to the debt to an ac­pay him, the maintainassignee may
tion in his obtainedown for interestname; the equitable

theby a to sustain anis sufficient considerationassignment
express 82;v. 3 N. H.promise. Currier Hodgdon, Rep.

v. WhitneyEdson 3 v.Fuller, Foster’s 191; CrockerRep.
10Wife, Mass. 14 Johns.Wilson,v.316; DotyRep.&

378; 13;Fenner v. W. CowenMeares, 2 Black. 41269;
v.Wiggin Damrell, N. 75.4 H. Rep.

And if such tobe made to thepromise payassignee him,
the debtor cannot himself, off,avail in set of claims he may
have had, before and at the time of the assignment, against
the Such .to ofassignor. amounts a waiverpromise any
set off he have. v. Damrell, 4 N. H.might Wiggin Rep.
69; v. Fowler, 16 397.King Mass. Rep.

In v. itDamrell was held that a noteWiggin where not
to order has been to apayable third for aassigned person

valuable theconsideration, and maker has actually promised
such third to the hecontents, is not to beperson pay per-

in anmitted, action the note him in the nameupon against
of the to avail himself of heclaims havepayee, may against
the as a set off.payee

The note which this suit institutedwas wasupon dated
December 1st, 1848, and fell 1st,due 1851, moreJanuary
than two after it was Soon after it wasyears given. made
it was into the hands of as for aput Simpson, debtsecurity
due from the to TheThompson, Simpson. defen-payee,
dants were notified of theduly and made noassignment,

of defence to the ofnote, of the existence ofsuggestion any
set off to be it; onany but, thebrought against contrary,
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due.whenit besaid that was and that it would paidgood,
the same import,are the case ofOther facts disclosed in

toshow aare to promiseand which competentabundantly
him note.to theSimpson pay

tothe noteThe excuse for not appearsonly given paying
Noitbe, Thompson. sug-because was not indorsed by

themade,of the existence of set off was whenanygestion
the asnone,and lawfor uponnote was presented payment,

coulddisclosed,the facts behave laid it down andwe upon
'allowed.

the not madeThe of counsel that waspromisesuggestion
interest,to the is not well founded. ItinSimpson, plaintiff

witness,made to him thewas Simpson’s agent.through
the to theirwas also of the defendants ownIt promise pay

not,and not the and does there-note, debt of Thompson,
come the of frauds.fore, within statute

becase there musttheto the ofAccording provisions
the verdict.onJudgment


