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it, maywill, part if it be doneconstruing given everya to ofIn effect is to be
law, rejectedcontravening any principle partand no is to bewithout of

which indicates the intention of the testator.
“ Bridgesoutherlylying ofA all lots of landtestator devised to the demandant

laystreet, 17except No. No.westerly lot 17.” Lotstreet and of Pleasant
Held, allthatsoutherly easterly street.Bridgeof street but of Pleasant

street, apart,lying No. 17 wassoutherly Bridgethe land of land lotof which
was included in the devise.

tractsexpressiona different"Where testator the same form of in relation touses
land, tracts.regarded havingof he is be the same intention as to bothto as

Bridgedemandant, southerlyA oflying“all lots landtestator devised to the of
Held,street, as itthatwesterly exceptand 17.”street of Pleasant lot No.

land,lots ofwas devise all theshown to he the intention of the testator to
17,street, he mustNo.southerly Bridge bywhich to lotlie of his reference

street, andhavinghe considered same intention in relation to Pleasantas the
street,westerly of Pleasantmeaning laylandas to include all lots of which

distributively, the demand-descriptive he and thatthat the words were to taken
southerly ofant not confined to a tract of land which should lie bothwas

westerlyBridge and street.street of Pleasant

landof a tract ofEntry,Writ of to recover possession
in Manchester.

made his1847,the 21st of John HallDecember,On day
wife,other he to hiswill, which, with bequests,by gave

the of his and cer-Elizabeth, house,use of one third part
life,other to hold her in satisfactiontain privileges, during

C. thedower, son, Hall,of her with remainder to his Henry
tenant.

to his the childrenHe two who weregave grand-children,
con-Manchester,of a tract of land inSherman,Lycurgus

acre, 17,about half as lot numberedantaining known
“ bounded east on Hall on onstreet, street,north westHigh

and16,lot No. south on lot No. 6.”
the landson, Hall, demandant,to his C.He gave Stephen

“: of homestead farmdescribed as All thatfollows part my
lieall lots ofManchester,situate in and land whichsaid

street,and of Pleasantof streetBridge westerlysoutherly
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lot 17,No. undivided thirdAlso,above named.” oneexcept
of the all his woodpart one undivided half ofandbuildings,

and timber land.
one thirdHall, tenant,He to his C. theson,gave Henry

andthe of the woodof one undivided halfpart buildings,
“ farmtimber and residue ofland, also all the home ly-my

of streetnorth of east Pleasant andstreet,ing Bridge
and alsoland,”the Amoskeag Manufacturing Company’s

wife,tothe reversion of the testator’sthe land devised
Elizabeth.

in sev-The demandant the he takescontends that willby
all that farm in theof his father’s mentionederalty, portion

street,lies andwill which south of lyingBridge (running
both east and and all thatwest of Pleasant partstreet,)

street,which is of and bothwest Pleasant lying(running
ofnorth and south Bridge street.)

takes in sever-The tenant that the demandantcontends
of John Hall’sthe will that homesteadportiononlyalty by

street oflies south of and west Pleasantfarm which Bridge
liesnot south of streetand that whichstreet; part Bridge

street,of nor that lieseast Pleasant which westpartand of
and of street.street north BridgePleasant

arethe out the tractspointedplanUpon accompanying
the and such lots as are ne-claimed by parties respectively,

in order to understand the will.to be numberedcessary
if the constructionthattheIt was agreed by parties given

the demandant were shouldto the will by right, judgment
forentered for him there should be;be otherwise judgment

the tenant.
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byline devised to the demandant the tenant’sThe dotted includes the land
construction of the will.

- -- - devised, by demandant’sline land theThe thus includes themarked
construction.
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W. for theGeorge Morrison, plaintiff.
This Johncase on the of the will ofconstructiondepends

Hall, Manchester,late of deceased.
In the bewills,construction of it to well settledappears

that the of theintention testator is the first and great object
of and to this technical rules are to a certaininquiry, object
extent made totestator,subservient. The intention of the
be collected from the whole is towill, 4 Kent.govern.

534;Com. 1 Jarman on 315-328. In order to as-Wills,
certain the intent, First,we should consider: the terms of
the in their natural andparticular bequest, legal significa-
tion. Second, Third,other the theof will.parts subject
matter. v. Buttrick, Perry,James Met. v. 1480;1 Martin
Met. 446. The intention frommust be the wholegathered
will, and if the theascertained,intent cannot beparticular

intent U. S. 737-8. Effectwillgeneral prevail. Dig.
should done rea-words,be to all the if it can be bygiven
sonable with the manifest intentconstruction, consistently

theof testator. U. S. 737.Dig.
We contend that the testator devised to the allplaintiff

lotsthat of his homestead farm and of land which liespart
south of and all lies of Pleasantstreet, which westBridge

a fair and naturallot No. that such is17;street andexcept
construction the will.qf

above construction,there is doubt in relation to the weIf
considered,there can bethe iswhen whole willapprehend,

the The willof the intention of testator.no doubt excepts
not included in the tobe17, bequestlot No. which would

other constructionifthe prevails.plaintiff, any
■ the andthe defendant all rest resi-also toHe bequeaths

as, insuch a connec-farm,his home withdue of description
renders it obviouswill,of theother perfectlytion with parts

all the landtheto tointended plaintiff lyinghe givethat
allÍ7,No. and the landstreet lotof exceptsouth Bridge

street.of Pleasantwest
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D. D. J. for the defendant.Clark,8f
ofThis a What oris of intention.question piece pieces

iand did the or deviseJohn totestator, Hall, conveydesign
to his son, Hall,C. the consideration?will underStephen by

The effect,intention intoof the testator must be carried
if it can be of- Sedg­the rules law.done withconsistently
wick, 578;J. Richardson v. 2 Mass.Noyes a.,a. Rep.& &
Remarks the v.of court in Fogggiving opinion, {Bell, J.)
Clark, 1 N. H. 165; Bell, 6 Pet. 75-84.Smith v.Rep.

On this it is no difference ofthere can bepoint presumed
is theIt often a more decideopinion. difficult task to what

intention of the testator is the here.was. That point
What was the intention of the testator ?

This intention will,is to be and fromfrom thegathered
the whole 164;will. Bell, J., Clark,v. N. H.1Fogg Rep.
Parker, J.,C. Hawley v. 8Northampton,a. Mass. Rep.&
36; Cook a. v. Holmes ux., 531;11 Mass. MannRep.& &
v. Mann 14a., Johns. 1.&

What, then, does the will ? The first devise of landsay
“to C. Hall is inStephen these words: I also to mygive

eldest son, C. Hall, all thatStephen of homesteadmypart
farm situated in Manchester, and all lots of land which lie

of street andsoutherly Bridge of Pleasantwesterly street,
as laid down on a &c.plan,”

This is clear and Therelanguage is noprecise. ambigu-
about it. The land is wellity described as that south of

street and west of PleasantBridge street, on a certain plan,
and there is such a and there areplan, such streets on the

and across the testator’s farmplan, ; and there is a portion
of the testator’s farm south of and westBridge of Pleasant
street for tothe will operate upon.

Is there thisanything orbeyond expression todescription
render doubtful the intention of the ?testator

after the aboveImmediately description we find the
“words, lot numberedexcept seventeen, above named.”

lot No.Now does not lie17 within the bounds of the land
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as of streetdescribed,above south west ofandBridgelying
but south ofstreet, it lies of and eastPleasant Bridge

whatstreet, comes,Pleasant and the effect this ex-question
wellclear,can have the de-precise, expresseduponception

cited.abovescription
fixed, known,the case of a anddescriptionHere is by

described,the landwith out ofbounds,visible an exception
did exist in it.of a notlot which

toseem in such a case that thisSound sense would say
and andbecomes idle the descrip-exception only nugatory,

had notas if the been made.exceptiontion stands precisely
thedid touch land and thedescribed,notThe exception
in its Ifmistaken, there arewas perhaps, locality.testator

ascertained in a deed,certain whichsufficientlyparticulars
to be theintended addition ofthe thing granted,designate

mistaken, will not thecircumstances, false or frustrate grant.
7281; Clark,6 Conn. Jackson v.Marsh, Rep.v.Jackson

deed thethe describedlast easethis premises,InJohns.
“the the words,of inserted withdescriptionaand as part

“noThere washouse thereon.” dwelling'dwellingthe
held that that circumstancebut the courtthereon,”house

of the If addi-the rest thedescription.controlnotcould
doeswhich not existto a description uponation of thing
it is tothe difficult con-control description,cannotthe land

out of land,of matter theanythehow exceptionceive
theit,exist can control description.notdoes uponwhich

Wills, 329.onJarman
seedeeds,in v.Benedictconflicting descriptionsAs to

7Foster,v. Vt.332;Conn. Hull11Gaylord, Rep. Rep.
v. 2183; Carr,11 Pick. Ela N.Hammond,v.150; Tyler

v.172;3 Pick. Loomis Jack­v. Tufts,Cutter;175H. Rep.
60­Johns. ;v. 18; Root, Howell469­ JacksonJohns.son, 19

Meyrick v.398; Mey­Lofft,Anon.Mason, 410;5Soule,v.
v. 5J., Reaston,Lamb223;2 C. and178;2rick, Tyr.

de­are cases where theTheseMarsh, 23.1207;Taunt.
the doc-deeds;thein butconflictingwas vsamescription
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trine beis understood to to the ofapplicable description
land in wills.

There is a cases,class of where there is a de­particular
of land in a deed orscription will; then followsgiven a

more the land includedgeneral indescription, enlarging
.the and sometimes it­particular Indescription, diminishing

such cases the is to such areparticular description prevail;
the cases of v.Moor 1 9­ v.; Tyler Ham­Magrath, Cowp.
mond, 11 Pick. v. 5192; Tenney Beard, N. H. 58;Rep.

v.Barnard 5 N. H.Martin, 536; Lapham,v.Rep. Magoun
v,21 Pick. 135; v. Dewey, 428;15 Pick. SmithWhiting

14 Pick. 128; Soule, Mason,v.Strong, 410;Howell 5 and
other cases. The doctrine is settled.many well

theNow is this. In of these thecases,argument many
of land included in the wasquantity general description

much than that included in thelarger particular description,
and if in these cases the could notdescription availgeneral
to the more much lessparticular inenlarge description, this

“ease can the of a lot of land out of aexception particu-
tract avail thatdescribed to enlarge particular tract.”larly

492,7 is found the case ofT. R.In Skeratt v. Oakley,
J.in Skeratt willmuch point. by bequeathed to hisvery

some abesides other householdwife, estatelegacies, at
life,her and afor leasehold estateNorthwood at Wrentnall

and J. a codicilto G. to hisWalmsley Gough. By will he
the to his wife in histhat willbequestsdirected should be

she beof all claims should entitled to inin full his real and
estate, except the estate the hispersonal infor life of wife

at Wrentnallpremisesthe aforesaid.
that theheld wife notIt was was entitled to the estates

at Wrentnall.
the of aHere was life estate out ofexception premises

not to thethe will were wife,which and itgivenby was
to her that estate.held not give

at bar,case the there isIn the an of lot No. 17exception
estate not toan the claimant,of hegivenout claimsand by.

19VOL. xxvii.
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that tovirtue of have that estate. We contendexception
no estate can here,arise because anby implication implica-
tion to a devise has been defined to be asuchsupport strong

to thethat an intention cannot beprobability, contrary sup-
Wills, 464,on note 3.Jarman im-ported. Legacies, by

not to be unless thesupported,are intention ofplication,
clear, that no otheris so reasonable inference canthe testator

is clear in it thecase,be If this is clearmade. anything
of the of the land deviseddescriptionand precise language

“to C. to wit: The land which liesHall,Stephen southerly
of ofstreet and Pleasant street.” ThewesterlyBridge

here and obvious.terms of are plaindescription
to to theare not of aCourts will testatorpermitted give

andeffect to- the obvious thean ofplaincontrary import
mere as toterms used him a hisconjecture intention.by upon
Boil. 298.Deas,v. 1 Eq.Man­ igault

that thebe contended used inIt perhaps languagemay
“ residue of the homedevise, farm,”the of all the which

son, Hall,to his C. that thethe testator showsHenrygives
take asthe demandant should he claims.testator intended

of the will and thea closer inspection accompanyingBut
ifweak,to be it amountsthisshows veryargumentplans

Indeed, it the force of it.overthrows wholeto anything.
thean rests onforce of suchthe argumentBecause whole

“ and had thefarm,”residue of homeall the myphrase
C. whole residueHall been thedevised toland thus Henry

in thewould be somefarm, fact,in there strengthof the
suggestion.

“ allC. includeHall does nottothis devise HenryBut
” will thethefarm,the even if toyou givethe residue of

stilldemandant. Therefor thebycontendedconstruction
one,to whichfarm undevised anyof thearemains part

to the on; wit:in description gorebe included anycannot
street.andtheside, Bridgebetween highwaythe easterly

thewhat allthat in determiningshows conclusivelyThis
was,the testator intended to convey youwhichresidue
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must take into account the follow-language immediately
“wit, street,to north of easting, by Pleasantlying Bridge

street and the land, south of saidAmoskeag Company’s
Woodand andwood timber land.” It was all the residue

¡residuewithin these not the of thebounds, but wholelying
farm, because a of the residue, even thepart de-allowing
mandant’s construction to correct,be will remain undevised.

”“The all thewords residue are areand restrict-general,
ed theby particular description following.

But let us this a little, and seechange if thereasoning
or beargument drawn to drawn from thisattempted expres-

“sion, residue,”of all the not bearwill with forceequal in
the devise to the defendant.enlarging

tothe Hall C.will, John Hall all lotsBy Stephen ofgives
land of streetwhich lie andBridge ofsoutherly westerly
Pleasant street.

Put this its and unmistakableupon language plain mean-
toit include the in theconstrue landing, southwesterly angle

streets,of these more,two and then take the devisenothing
<£of the of the farmall residue home situate in Manches-

££C.ter,” north ofHall,to street, eastHenry lying Bridge
and thestreet land,•of Pleasant Amoskeag andCompany’s

Elizabeth Hall landandwest the toJessupof thisapply
thethe construction which demandant putslanguage upon

him,the devise and allthe of to the farm passes.language
of itwhether a foot would remainIt is questionable unde-

vised, not of itthe strictest construction more wouldUpon
than if the construction contendedremain undevised for by

werethe demandant adopted.
“before, words allremarked the the residueBut, as of my

ofhome are wordsfarm,” aregeneral description. They
Tenneya-more v. Beard,limited particular description.by

v.58; Martin,5 Barnard 5 N. H.N. H. Rep. Rep.
limited,so do not and cannot536. And theybeing operate

devised,farmall the notto the defendantto previouslygive
contended for the bewhether the construction demandantby
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thenot. Henceor drawn from theseargumentadopted
be no force.can of perceptiblewords

contends that the alldemandant will he takesThe by
which lie street,of land oflots andthose southerly Bridge

of lielots land which of Pleasant street.all those westerly
theto theto will for which the de-Now give meaning

contends, must insert into the of theyoumandant language
“before the word thesewill, words,immediately westerly,”

“ which lie.” Nowlots of land who is authorized to doall
? If the intention clear and manifest,such wasthingany

beit done. But here we are to findmightperhaps trying
was,the intention and until the be de-out what intention

them,to no one has totermined insertrequire authority
first,be and thencannot inserted the intentionthem. They

them.determined by
itwill,in a is the mostwords correct coursesupplyingIn

it isas evident the testatorsuch intended toonlyto supply
such, as would bealso, toand not effectuatenecessaryuse;

Lynchof the testator.intention v. 6Hill,the supposed
114.Munf.

bea should never thein will wheretransposedWords
less letsensible;and much to inare differentplainwords

to do thiswill;in a for be toor would.legateesdevizees
2 2 P. Wms. 384.165;will. Leon. A fortiori,a newmake

to be inserted.notwords
submitted the words are and sensible.it is In-plainHere

toone had tried to find words theif conveydeed, any
formed andin southwesterlythe angle by Bridgeland

he could have selected morestreets, hardly plain,Pleasant
than those used the testator.words byand preciseneat

toand exercise themputingenuity uponstudyOne must
forthan that contended the defend-bymeaningotherany

ant.
contended forconstruction the demand-the byifAgain,

testator is made to devise a ofthe portionis adopted,ant
theto demandant twice over. heFirst,land giventhe
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the land that thestreet,south of includedgives Bridge
between and Pleasant streets. Then heangle Bridge gives

him the land of Pleasant himstreet, thatwesterly givesand
the same Did the testator to onemeanangle. uponpatch
the other in that manner ?

The same form of words is toused both in the devise
C.Stephen Hall and C. Hall.Henry

“If the words, ofby street andsoutherly westerlyBridge
of Pleasant street,” takes the land south ofwholeStephen

street, and the whole landBridge street,west of Pleasant
“then the words, north ofby of street and eastBridge

Pleasant street and the land,”Amoskeag Company’s Henry
should take all the land north of far as thestreet asBridge
wood land, and all east of Pleasant street and the compa-

land to theny’s Elizabeth Hall land.Jessup
words are to receive the same inOrdinarily construction

of the instrument.every part Morton, J. v. Carter,Elliot
“Pick,12 442. No would us inprinciple justify construing

the same words in their to differentdifferently application
of the estate.” Carter,v.Elliot 12 Pick.parcels 443. It

be that if theurged construction contendedmay for theby
is notdemandant John Hall diedadopted, intestate as to a

of his estate. So he if thatdid,portion construction is
A of his estate isadopted. portion of theundisposed by

will; whichever is theconstruction fails.adopted, argument
is no in theThere used will thatlanguage he in-showing

tended to the ofwhole his real estate. There is noconvey
that kind.recital of Whether there is more of inundisposed

one case than the other can make no Nordifference. whether
that,this son or or some heir,other takes in one casemore

than in the other.
A is to bewill not controlled an unmeritorious object,by

nor does the amount of nor the ofwant prudenceproperty
in its a for aafford fair will.disposition controllingground

313, 329,v. 4 Ves. 340.Woodford,Thelluson
devisesit a variousinference theseis fair thatPerhaps by
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between his niece and the testator in-sons,twonephew,
tended to fit,make such distinction them as he sawbetween
and to leave the to on thelaw balance. Perhapsoperate
a ofpart his estate left Butwas undevised.intentionally
whether so, or cannot make him.not, we his will for

to»Gilchrist, C. J. It is at this late period,unnecessary,
intentioncite authorities for the of that thepurpose showing

law,of the testator, if it do not contravene ofany principle
to be the will,is of the court in the construction of aguide

and the is,in this case did thequestion what land tes-only
tator intend to devise to the hedemandant theby language
has made use of.

The testator devised to his thewho weregrand-children,
children of lot No. 17. This lot is in-Sherman,Lyeurgus
cluded in the of the tract land the de-of whichdescription
mandant him,is devised to but is out of thesays excepted

of that devise.operation
“The to demandant, Hall,will the C. allgives Stephen

that Manchester,of homestead farm situate in saidpart my
and all lots of land lie of street andwhich southerly Bridge

street, 17,of Pleasant lot numbered abovewesterly except
named.”

“Hall,The C. alltenant,will then to the Henrygives
the Manchester,residue of home farm situate in saidmy
and north of said east of said Pleasantstreet,lying Bridge
street, land,”and the Company’sAmoskeag Manufacturing
&c., and also land,the reversion certain other &c.of

south ofconstruction,the tenant’s the landUpon lying
be unde-street of street wouldand east PleasantBridge

street andvised, and also the land ofnorth Bridgelying
west of Pleasant street.

tointended leaveIt is not at all that the testatorprobable
his Andof his of will.any portion property undisposed by

of a each of whichwill,two different constructions of
of,should leave a certain of the estateportion undisposed
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be pre-wouldconstructionthatother being equal,things
of thethe smallest quantityferred would exemptwhich

However, thetheof will.thefrom operationproperty
touseare toare the meansthe weused testatorwords by

scattered,beintention, andascertain his however they may
andare to be collectedintention,theif explain theythey
intocarriedin the will beorder that mayput together,

asdie intestatethe intended toeffect. But whether testator
necessaryof his is a notto questionportion property,any

to be examined.now
beto the demandant wouldThe the landclause devising

nothingif there wereconstructions,of twofairly susceptible
ofa matterbut of lot No. 17 isit;to control the exception
tomost If not intendmaterial the testator didimportance.

17 formsNo.devise to the the tract of lotdemandant which
?to lot Everya did he make allusion thispart, why any

iseffect,word of a will is to have if Nothingpossible.
opera-of the17,that lot No. outclearer than exceptingby

the de-the to todevise,tion of this testator intended give
lot No. 17tract whichmandant that toparticular belonged.

he hadlot,did not wish to devise becauseHe that already
devised it into and as he hadit his grand-children,given

it was notthe clearest and most language,unambiguous
it he at that time hadto allude to unlessnecessary again,

of it a and unless hemind the tract was part,in his which
to tract to the The referencemeant that demandant.give

asto cannot be from the willlot No. 17 rejected surplusage.
of,to it what he was andallusion showsThe thinking
that heif he not at the time thinkthat didprovesclearly

of lotdemandant,this tract to the mentionwas giving any
reasonbe No otherNo. 17 would idle and unnecessary.

satis-toit,can be for and that seems us perfectlyassigned
can make theWe do not thatknow any reasoningfactory.

this doof and ifit,than this statementpoint plainer simple
coursenot theintention,the testator’s remainingshow only

and noto lot No. 17 givewould be to the referencereject
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toeffect it. But the tolaw to effectrequires everyus give
in will,word a if and this referencepossible, by rejecting

we do not make aintention,the testator’sexpound but we
new will him.for.

The of the court is tothat the testator intendedopinion
theto demandant all the lots ofgive Bridgelying southerly

street, and the which to thethe testator attachedmeaning
“words, of is refer-street,” shown hissoutherly Bridge by

ence to lot No. is17, which one of lotsthe southerlylying
of street. the de-This shows that he meant toBridge give

themandant all lots that of street,were southerly Bridge
and shows what he meant that hasHe alsoby expression.
used the same of inform words relation to street.Pleasant

“He the alldemandant lots of land ofgives lying westerly
Pleasant street.” Now as he has used the same form of

in torelation Pleasant street that he has used inexpression
relation to street, and as have anwe ofBridge exposition
his intention in to bestreet,reference he must con-Bridge
sidered as inthe same intention reference to Pleas-having

“ant street. He the all of landhas demandant lotsgiven
of street and of Pleasantlying southerly Bridge westerly

■street.” In order the testator’s intention,to it isaccomplish
not land bethat the should both ofnecessary southerly

street and of Pleasant street. TheBridge westerly descrip-
tive words are to be taken mean thatdistributively. They
the demandant haveshould all lots of lie south-land.which

of andstreet, also all lots of lieerly land whichBridge
of street.Pleasant This to bewesterly us to a fairappears

construction of the as it towill, the same effect thegives
same of think,forms As this is theweexpression. meaning

will,of the this theeffect to words,by descriptivegiving
the-and them to land as marked theapplying upon plan,

bewill found to include the tract which the demandantthey
was tocontends him.devised

theJudgment demandant.for


