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1849,ofstatute was aact; July,that a license under the
to sell for alllimited and noone, conferred powersgeneral

purposes.
law,to andThese made the ac-sales, then, were contrary

count cannot be recovered.
■ As to thethe made defendant farthe$6,90, bypayments

sum, is thus cancelled.exceeded that and that account
and the resultmatter;This of the conse-wholedisposes

have for theis, that the must judgmentplaintiffquently
amount the and interest.of note

the plaintiff.Judgment for

LoveringChase v. & a.

in aAccording this when default is enteredto the the courtState, assesspractice
for it bedamages, unless reasons deemedthe to have themspecial expedient

regularin which case it is done one ofjury, juriesthe theassessed atbyby
court.

against one of whom is defaultedis and the othertwo,an action tried,Where
damages, judgmentfind for the assess forjury, if which isplaintiff,the they

against both.rendered

against if one is defaulted and the other isof two,action tried,an trespassIn
be a witness for his notwithstandingcannot co-defendant,is defaultedhe who

in hebe a which lias no interest. He has a direct in-defence upon pointthe
damages, havingthe and that he isto reduce interest,terest toincompetent

the cause.intestify

andfor theTrespass, taking driving away plaintiff’s
enteredaction was at October term ofThe thecattle. th.e

1851, both defendants thenand appeared.common pleas,
the actionterm was continued fromterm tothat termFrom

term, 1853, when, before theOctober commence-to theup
became Notrial, defaulted.of the Loveringment damages
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were then till theassessed deferredhim, itagainst being
result Locke was determined.against

The claimed to Locke on theplaintiff charge groundonly
cattle,that thewho took and drove wasLovering, away

the servant of and his direction.Locke, acted therein by
witness,the trial,On Locke offered as a propos-Lovering

of to his servantto him in relation hisinquire beinging only
direction, as the Theand his charged by plaintiff.acting by

andwitness,to the of the headmissionobjectedplaintiff
the court.was byrejected

A returned movedfor the Lockeverdict being plaintiff,
the be set aside and on ac-that same a new trial granted,

error in the ofcount of the witness.alleged rejection

Clarke, for -theJ. plaintiff.D. D.8f
as a witness. He had anrejectedwas rightlyLovering

the to be thefoundto reduce damages juryinterest by
Locke, as low as because the court inpossible,against

default,histhe against upondamages Lovering,assessing
thebythe amount found Locke astake againstjurywould

ofmeasurethe damages against Lovering.proper
is renderedcases,such the againstIn judgment ordinarily

Noyesthe v.found Bowmanfor the amount jury.all by &
a, N. 302.12 H. Rep.

offeredcannot make the witness admissible that he wasIt
in nomatters he had interest.to whichto testify particular

the defendants.Ayer, for

Eastman, does notJ. It from the ease whetherappear
filed or we infernot. Butdefendants any specialthe plea

that thethem,was andthe declaration against jointly,that
and had not beenalone was pleaded;issue Lovejoygeneral

both,the .cause have tried andbut beendefaulted, against
the have beensucceeded, verdict would jointthe plaintiff

there one and that wasboth. If was but trespassagainst
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also,be if both werethe assessed would jointjoint, damages
the had severed in theireven if defendantsfound guilty,

had been defaulted before plea pleaded.or Lovejoypleas,
5 v. MillbankGoodchild, 2790;v. Burr. MitchellHill & al.

v.207, 2;1 a note Bohun199;6 Saund.al. Term Rep.&
6 313.Taylor, Cowen

oneBut this rule does not a fromjuryprevent finding
atdefendant of a one time and the otheratguilty trespass
ofCro. Car. or of aanother, 54; one of them partguilty

Case,Hey­the other den’sand the of anothertrespass part,
Co. or some the and another5;11 of wholeguilty trespass

cases860;of a Cro. Eliz. in all whichguilty part only,
several be assessed. KennebecProprietorsmaydamages of

v. Cook al.; Kemptonv. Boulton al. 4 Mass. 419­Rep.­ &&
4 305.Pick.

is defaultedthe one defendantwhereBy English practice,
issues,and the other to a venire as wellissue,pleads special

issue as to of the and theto the inquire jurytry damages,
the all the defen-the issue assess againstwho damagestry

v. 2 B.Hayden’s 5; Adams,Case 11 Co. &dants. Dicker
P. 163.

it is said that if in1222,In or assaulttrespassStrange
two, one confesses and the otherand battery against pleads

it is the to issue the ofissue, now writto practice inquiry,
the same tries the issue and assesses thethat dam­so jury

in case the defendant who isand pleads acquitted,ages, yet
shall on to assess thethe go damagesplaintiff against

so is the in York,other. And New andpractice probably
isthe followed. Van v.practicewherever SchaickEnglish

6 600.Trotter, Cowen
State,In this we have no like that inpractice, England

ofYork,and New a writ of and summon-issuing inquiry
to assess thea but where a de-special jury damages;ing

has been entered the court assess the unless,fault damages,
reason,some order anfor into the dam-special they inquiry

the Should that done,be thejury. matter wouldages by
20VOL. xxvii.
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be to in attendancecommitted one of the juriesregular
thecourt,the it be tried in samewhom wouldupon by

manner as with the that trialcases,common theexception
ofverdict would be to the amountand confined merely

And one defendant is defaulted andwheredamages.
defends, illnot, form,another there is ofpoint any inquiry

the one defaulted but the;of indamages against practice
do, effect,in assess the if findjury damages, againstthey

the other defendant. is bothrenderedJudgment against
for the amount of assessed the If thedamages by jury.
one who defends obtains a then are assessedverdict, damages

adefault,on as if there butthe had been originally single
v. Noyesdefendant. a. 12 N. H. 307.Bowman Rep.&

offeredWhen was as a witness two mattersLovejoy
one,to be decided the whether Locke waswere by jury;

or not, other,and the what should beof the trespassguilty
,in case he was. If there had beenamount ofthe damages

theabout the questionno anddamages,controversy only
Locke,ofto the since theaswas guilt perhaps Lovejoy,

a1834, have been Heof witness. wouldmightstatute
the result in favor of Locke,no interest in ifseem to have

be that isto which stated inpointtrial was upon onlythe
be rather tointerest would LockeHis chargethe case.

thethat Locke contribute tootherwise, so might pay-than
uncertain,theBut beingof the damages. damagesment

butsettle, Locke,to not the ofliabilitywere onlythe jury
found the andin case foralso, they plaintiff;the damages

them be measurefound would the againstthe bydamages
touncertain as him would beWhat was beforeLovejoy.
verdict,the and heand establishedcertain byrendered

interest to reducecourse, have an theofwTould, damages.
12 N. H. 308.Noyes,v. Rep.Bowman

to reduce the he incom-interest wasan damages,Having
to the he as theas whether actedtestify pointtopetent
for, as a who hasLocke; rule,of a witnessgeneralservant
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toan interest in a cannot because permitted as totestify
matters which he has interest.in noparticular

admitted toHad been that heprofessedlyLovejoy testify
Locke,not as of and hisdid act the servant directions,by

his otherbut own witnesses haveupon responsibility, might
been introduced, whose show that hewouldtestimony did;

that, the ofnotwithstandingso Locketestimony Lovejoy,
still be found andmight' whileguilty; Lovejoy, giving

thathis point,testimony upon intomight incorporate it
statements havewhich would an important bearing upon
the of inquestion which he had adamages, direct in-
terest.

We think the of the courtruling correct,was and that
there must be

on theJudgment verdict


