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and claims of the parties to- the proceedings, but that case
differs essentially from this.

There are other exceptions, as where the party against
whom a judgment is offered can be shown to be the real
party, Boynton v. Willard, 10 Pick. 166 ; or where a party
has stipulated to be bound by a judgment in another case.
Patton v. Caldwell, 1 Dall. 419, But this case falls within
no exception that we are aware of, and the general rule,

consequently, must apply, that the plaintiff being a stranger,

is in no way bound by the judgment against Carr, and the
evidence in question should have been received.
New trial gronied.

Grirrin’s PrTtiTiON.

Selectmen have no authority to lay a highway in their town, where such high-
way forms but a part of a highway extending into another town, the whole of
which, if any, is required for the public accommodation. }

In such case, a petition to the court of common pleas, founded on the refusal
of the selectmen to lay such part of a road, cannot be supported.

The petition alleges that “ the public good requires that
a highway should be laid out in the town of Hudson, in
this county, beginning at a stake and stones, on the north
side of the road leading from Nashua to Deiry, near the
graveyard in Hudson, then running to a stake and stones
on land of Foster Avery, on the town line between Hudson
and the town of Londonderry, and about two hundred and
forty-three rods northerly from the place of beginning.
That said highway Is part of a more extended highway,
required by the public good to be laid ouf over lands in
said Hudson and in said Londonderry, and that although
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a petition has been presented to the selectmen of said Hud-
son to lay out the highway above mentioned, they have
neglected and refused to lay out the same,” &e. .

The petition was presented at the October term, 1851,
and objections filed against it, which were substantially the
same as are now presented to the acceptance of the report,
but they were overruled. At the April term, 1852, the
petition was referred to the road commissioners, who, at the
October term, 1852, reported in favor of laying out the
road. The following objections were made to the accep-
tance of the report.

The new highway is therein described as part of a more
extended highway, required by the public good to be laid
out over land in said Hudson and in Londonderry, in the
county of Rockingham.

The selectmen of Hudson, on the alleged petition to them,
had no authority to lay out this highway in Hudson, be-
cause the part asked for in Hudson was only part of the
road required by the public good, if any new highway was
required ; and their refusal to lay out the part in Hudson
is no foundation for the petition to the court of common
pleas.

About two-thirds of the route showed to the commis-
sioners was in Hudson, and the other third in Londonderry,
and all the evidence at the hearing before the commissioners,
applied as much to that part of the route in Londonderry
as to the part in Hudson, and showed that the part in Hud-
son was of no use, unless the part in Londonderry was
made.

At the hearing, the selectmen, clerk and records of the
town of Londonderry were offered to show that a petition
had been presented to the selectmen of Londonderry, for
the laying out of that part of said route in Londonderry, and
that they were ready to lay out that part as soon as the
part in Hudson was laid out; and this evidence, though ob-
jected to, was admitted and considered.
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' The road laid out by the commissioners commences at
the point of starting named in the petition, and runs north-
erly to the line of Londonderry, in the county of Rocking-
ham, and there stops in the woods, at or near said line, and
would be wholly useless, unless it was extended across said
line into Liondonderry.

Parker, for the petitioners.
Eimerson, for the town of Hudson.

BeLn, J. The question raised by this case relates to the
jurisdiction of the selectmen of a town to lay out a public
highway within their fown, where the highway applied for
forms part of a more extended route passing through other
towns. The form of the petition, and the facts stated in
the case, show this to be such a highway. The only objec-
tion urged is, that the road asked for in Hudson is only a
part of a more extended road, required by the public good,
if any new highway is required ; and, therefore, the petition
ought to have been presented, in the first instance, to the
court of common pleas, which alone has jurisdiction to lay
out such a road.

The statute provisions on this subject are found in the:
Revised Statutes, ch. 49, § 1, and ch. 50, §§ 1, 4, 5. Bythe
first, ¢ selectmen, upon petition, are authorized to lay out
any new highway, or fo widen and straighten any existing
highway within their town for which there shall be occasion,.
either for the accommodation of the public or of the party
applying.” ' .

By section 1 of chapter 50, « Petitions relative to roads.
may be presented to the cowrt of common pleas, in term
time, or to the clerk, in vacation, in the following cases:

1. Whenever the selectmen shall neglect or refuse to lay
out or widen and straighten a highway in their town.

3. When there shall be occasion to lay out or widen
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and straighten a highway over lands in two or more towns,
one of which is in the county where the petition is pre-
sented.

Other cases are enumerated not material here.

Section 4 provides that «if no sufficient objection be
made, all petitions [to the court of common pleas] relating
to roads, shall be referred to the road commissioners of the
county, except where the proposed highway shall pass over
lands in two or more counties;” and by section &, “in such
cases the petition shall be referred to the road commissioners
Jor all such counties,” &ec.

Though the language of the first section quoted seems very
broad and unqualified, giving to the selectmen power to lay
out any new highway within their fown for which there
shall be occasion ; and section 1 of chapter 50 seews to give
an option to present petitions for new highways in two or
more towns to the court of common pleas, by the expres-
sion ¢ Petitions may be presented to the court of common
pleas,” &e., yet the court are of the opinion that it was the
intention of the statute to give to selectmen jurisdiction to
lay out highways only in those cases where the whole road,
required to be laid out for the public accommodation, is sit-
nated within the limits of their town. They consider the
power given to the courts of common pleas and road com-
missioners to lay out new roads, extending over lands in
two or more towns, as exclusive; and that the selectmen
have, in such cases, no concurrent jurisdiction with them as
to those parts of such proposed roads which lie within their
towns. They regard this objection as fatal to the jurisdic-
tion of the selectmen, and, consequently, to that of the court
of common pleas, in cases founded upon the neglect or
refusal of the selectmen to lay out such road.

Exceptions to the jurisdiction of the courts or other tribu-
nals,relating tothe subject-matter of their jurisdiction, cannot
be waived by any omission or neglect of the party to take
the exception ; indeed, there is no pretence of such waiver
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in this case, since these objections were seasonably made in
the court below ; nor can the defect be obviated or cured by
any ach of the parties, since consent can never confer juris-
diction ; nor by anyruling or decision of the court itself, since
all its proceedings are extra-judicial, coram non judice ; and
they are, consequently, fatal at whatever stage of a cause the
party may seek to take advantage of them. The State v.
Richmond, 6 Foster’s Rep. 232.

The objection here is of this class; it fouches the subject-
matter of the jurisdiction of the selectmen and the appellate
jurisdiction of the common pleas, and the report must, there-
fore, be rejected and the petition dismissed.




