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■and ofclaims the the butto that caseparties proceedings',
differs from this.essentially

There otherare as where theexceptions, party against
whom a is offered can be to be theshown realjudgment

Boynton v. 10 a166;Pick. or whereparty, Willard, party
has beto bound a in anotherstipulated case.by judgment

v.Patton 1 But thisCaldwell, Dall. 419. case falls within
no that are of, rule,we aware and theexception general

must the athatconsequently, plaintiffapply, being stranger,
'is in no bound the andCarr, theway by judgment against
evidence in question should have been received.

New trial granted.

Griffin’s Petition.

no to highwayhave a in theirSelectmen such high-town, whereauthority lay
a highway extendingforms but of a into another the ofway part wholetown,

>if is for thewhich, accommodation.any, required public

a toIn such the court of common foundedcase, petition on thepleas, refusal
aof selectmen to such of cannot bethe partlay road, supported.

“The that the publicpetition requires thatalleges good
thea should be laid out in oftown inHudson,highway

north,at a stake stones,this and on thecounty, beginning
side of road from tothe Nashua near the.leading Derry,

in then to aHudson, stake and stonesrunninggraveyard
the lineon land of Foster on town between HudsonAvery,

theand town of and about two hundred andLondonderry,
from the ofrods northerly placeforty-three beginning.

of moreThat said is a extendedparthighway highway,
the to be laid over inrequired out landspublic goodby

said inHudson and said that althoughandLondonderry,
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a has been of Hud-petition to the selectmen saidpresented
son to the mentioned,out haveabovelay theyhighway

and refused toneglected same,”out the &c.lay
1851,The term,Octoberwas at thepetition presented

and objections it,filed thewhich were substantiallyagainst
same as are tonow the of thepresented acceptance report,

1852,but At theterm,were overruled. thethey April
thecommissioners, who,to the road atwas referredpetition
theof outin favorterm, 1852,October reported laying

toroad. made the accep-The wereobjectionsfollowing
tance of the report.

as a moreis therein described ofThe new parthighway
be laidtoextended therequired publicbyhighway, good
in thesaid Hudson and inout over land in Londonderry,

ofcounty Rockingham.
them,toon theHudson,ofThe selectmen alleged petition

be-Hudson,to out this inlaynohad highwayauthority
of thefor in Hudson was partasked onlythecause part

the if wasnew highwaypublic good, anyroad required by
to the in Hudsonrefusal outand their; lay partrequired

to court of commonfor the theis no foundation petition
pleas.

the commis-of the route showed totwo-thirdsAbout
Hudson, and the other third inin Londonderry,sioners was

commissioners,the before theall evidence atand the hearing
the into that of routeas much part Londonderryapplied

Hudson, that the in Hud-in and showed partto theas part
the in wasof unlessuse, Londonderrywas no partson

made.
of theselectmen, clerk and recordstheAt the hearing,

ato thatwere offered show petitionoftown Londonderry
of forthe selectmento Londonderry,had been presented

route in andof saidthat Londonderry,out of partthe laying
to out as soon asthat thepartthat were ready laythey

out; evidence,laid and thiswas thoughin Hudson ob-part
and considered.admittedto, wasjected
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' the commissioners commences atThe road laid out by
and runs north-of in thethe namedpoint petition,starting

ofto the line of in the county Rocking-Londonderry,erly
line,near said andham, woods,and there in the at orstops

saiduseless,be extended acrosswould unless it waswholly
line into Londonderry.

for theParker, petitioners.

forEmerson, the town of Hudson.

Bell, J. caseThe raised relates tothis thequestion by
of town to out athe selectmen of ajurisdiction lay public

thetown,within their where forhighway appliedhighway
forms routeof a extended othermorepart passing through

and the factspetition,The thetowns. form of stated in
such a Thecase,the beshow this to highway. only objec-

road asked for Hudson isis,tion that the in aurged only
road, theof a more requiredextended by publicpart good,

is required; and, therefore, thehighwayif newany petition
beenhave in the firstpresented, instance,to to theought

common whichof alone haspleas, jurisdiction tocourt lay
a road.suchout

onstatute thisThe areprovisions subject found in the'
49, 1,ch.Statutes, and ch. 1, 4, 5.50,Revised theBy§ §§

“ selectmen,first, arepetition, authorizedupon to outlay
tonew or widen andany highway, straighten any existing

forwithin their town which there 'shallbe occasion,highway
for the accommodationeither of the or of thepublic party

applying.”
“50,section 1 of Petitions relative toBy chapter roads

thebe to court of commonpresented in termpleas,may
or totime, clerk,the in in thevacation, cases:following
Whenever the1. selectmen shall or refuse toneglect lay

andor widen aout in theirstraighten town.highway
When there be3. shall tooccasion out or widenlay

23vol. xxvii.
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and towns,a over lands in two or morestraighten highway
one of inwhich is the where the iscounty petition pre-
sented.

Other cases are not material here.enumerated
beSection 4 that “if no sufficientprovides objection

made, all the court of commonpetitions relatingpleas][to
beto referred to the of theroads, shall road commissioners

shall overwhere thecounty, except proposed highway, pass
“sectionor more in such5,lands in countiesandtwo by

cases the shall be referred to the road commissionerspetition
,for counties,”all such &c.

the of the first section seemsThough language quoted very
and unqualified,broad the selectmen topower laytogiving

newanyout within forhighway their town which there
; andbe occasion section ofshall 1 50 seems tochapter give

to foran in oroption present petitions new twohighways
ofto the courtmore towns common thepleas, by expres-

“ be toPetitions the courtmay presentedsion of common
of thethe court are&c., opinion that it thewasyetpleas,”

toto selectmenthe statuteof togive jurisdictionintention
in those cases thewhere road,out wholehighways onlylay

accommodation,for thelaid out publicto be sit-required is
theirthe limits of town. considerTheywithin theuated

of andto the courts common road com-pleaspower given
roads,out new over lands into extendinglaymissioners

thetowns, exclusive;as and that selectmenórtwo more
cases, no concurrent with them ashave, jurisdictionsuchin
of such roads lie within theirwhichto those proposedparts

tothis as fatal thetowns. jurisdic-regard objectionThey
to that theand, of courtselectmen,tion of the consequently,

the orin cases foundedof common uponpleas, neglect
to out road.selectmen suchof therefusal lay

of orto the the courts other tribu-jurisdictionExceptions
the of theirto cannotjurisdiction,subject-matternals,relating

or of the to takeomission neglectwaived any partybe by
nothere is of such; indeed, waiverthe pretenceexception



DECEMBER, TERM, 1853. 347

Petition.Griffin’s

thisIn case, since these wereobjections madeseasonably in
the below;court the benor can defect orobviated cured by

act of the since consent can never conferany parties, juris-
;diction ornor of theby decision court itself, sinceanyruling

itsall are ;cor am andproceedings extra-judicial, nonjudice
are, fatal atthey whatever aof cause theconsequently, stage

seek to take of them. The v.party may Stateadvantage
6Richmond, Foster’s 232.Rep.

The here is of this itclass', touches theobjection subject-
matter theof of the selectmenjurisdiction and the appellate

common thejurisdiction andpleas, must, there-reportofthe
before, and therejected dismissed.petition


