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trees,personA agreement graft applewho makes is bound fur-a written to to
purpose.necessarynish whatever is for that

apple trees, plaintiff allegedUpon graft the that the de-a written contract to
scions,partprovided and evidence to that effect.fendant of the introduced

April,6th and was that in theThe contract was made on the of the evidence
Held,May proposedthe to furnish the scions. that thismonth of defendant

witnesses,competent, plaintiff’sasevidence was it tended to corroborate the
scions,parta of and also be-who testified that the defendant furnished the

appear the contract en-cause it did not to have been made before written was
tered into.

plaintiff per-agreed graft years and 1848. HeThe to some trees in the 1847
1847, 1849,in thepart completeformed the in to it butcontract in and offered

then, mightdefendant him it he cometold he did not wish him to do but that
Held,the inyear. plaintiff’snext if in 1848 was too latethat even the offer

season, yeartheby mightthe the the that he come nextstatement defendant
any exceptionwas a waiver of on this account.

Assumpsit. declaration contained threeThe originally
onmadea contractcounts. The first two counts were upon

the to1847,the 6th of whichby agreedApril, plaintiff
for the sumtrees, within twograft seventy-four apple years,

was for and laborthird count workof The general,§50.
countsfound in trees. Theand materials specialgrafting

tobut the evidence tended prove per-performance,alleged
and a for theformance in excuse non-performancepart, legal

and there-to,of variancethe residue. The was objected
count was added. was in writ-a new Theupon agreement

as follows:—ing,

andmade concluded the 6th“Articles dayagreement,of
of one thousand hundred andeight byApril, forty-seven,

Scammon, of ofStratham,and between Stephen county
of New in one andState part,Rockingham, Hampshire,
Stratham, aforesaid,Andrew of in the other part.Wiggin,

the of toThat the said A. for considerationWiggin, §50,
Scammon,be S. as hereafter hathmentioned,paid by

trees,and doth to suit-graftagreed, agree seventy-four apple
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owned theon and byable for a situated land occupiedtop,
aforesaid.Scammon, Stratham,said in

to be twotime for the years, eigh-The topscompleting
Time ofand andteen hundred forty-seven pay-eight.

dol-first andments, year,dollars the twenty-fivetwenty-five
the second.lars

tothe said Scammon on his doth agreeAnd part hereby
ofthe sum dollars.or cause to be above fiftypaid,pay,

Stephen Scammon.(Signed)
Wiggin.”Andrew

The amended count was as follows:—
“ that toheretofore, wit,For on the 6th of A.April,day
1847,D. at writtenStratham, aforesaid, a certain agree-by

then andment, there made between the said andplaintiff
Scammon,the the saidsaid for theplaintiff consid-agreed,

dollars,eration of to be the saidfifty paid Scammon, toby
trees, suitable for aseventy-four apple situated ongraft top,

and theland owned said Scammon, inoccupied by Strat-
aforesaid, to wit,ham and the to acomplete tops, good top

wit,to thein two 1847 and 1848.years, years And it was
therealso then and between the saidagreed andplaintiff the.

thatScammon,said the said Scammon should to thepay
the oftherefor sum todollars, wit,plaintiff fifty twenty-five

dollars the first the second toyear, twenty-five year, wit, the
and the said1848, soyear madeagreement being after-

thewards, wit,to on 6th of A. D.April,day 1847, at Strat-
aforesaid, inham, thereof,consideration and that the said

at the instance and ofplaintiff, special request the said
had then andScammon, there undertaken and faithfully

tothe said Scammon andpromised fulfilperform the said
in all on the saidthings,agreement plaintiff’s to bepart,

fulfilled, he,and the said Scammon,performed undertook,
thereand then and thepromisedfaithfully plaintiff to per.

and fulfil the saidform in allagreement on thethings, part
vol. xxvii. 24
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and him,behalf of the said Scammon, to be andperformed
and thefulfilled; said plaintiff hath fromalthough always,

of ofthe time the the said beenmaking agreement, ready
to and fulfiland all hison andwilling perform things part

to be fulfilled,in the said andbehalf, agreement performed
afterwards, wit,to on the 5thdid of A. D.day May,and-

enter and commence the said1847, Stratham,at said upon
in beenwork, and did the same part always ready—hath

the whole of theto and saidcompleteperformand willing
work, of said and did then andin pursuance agreement,

towork, wit,to said on the twentieththere offer complete
1848,A. D. and to on theafterwards, wit,of firstMay,day

to1849,A. D. did offer saidof May, again completeday
said in fact saith that the said de-; the plaintiffwork yet

and to thefendant, contriving injurewrongfully intending
not nor would suffer or thedid saidpermitsaid plaintiff,

work,to thento said and andcompleteproceedplaintiff
from andand him sopreventedhindered doing,there wholly

the saidthere fromplaintiffand wrongfully dischargedthen
ofor hisfurther completion agreement,performanceany

defendant,and the said notand undertaking;promise,and
and did not norhis said promise undertaking,regarding

same, thereof,or but de-the partany therebyperformwould
this, wit, saidin to that the Scam-plaintiffthe saidceived

to the saidthe said plaintiffnot nor would paymon did
aforesaid,dollars, manner norin any partofsum fifty

soand refusedhithertobut haththereof, wholly neglected
do.”to

treethree-fourths of each inaboutThe graftedplaintiff
it donethatdefendant insisted wasto this the; but as1847

of fruitthat different kinds wereseason,in thelatetoo
and in otherstree, instances,in somethe sameinupmixed

was grafted.fruitbad
and alsodenied these introducedallegations,The plaintiff

of the scionsto show that were pro-tending partevidence
himself, and that some al-mixingthe defendantbyvided
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occurs inways and that with all their care,grafting, expe-
rienced men cannot avoid it. And hewell called Mr.

who testified he aLangly, that heard conversation between
the in which the toparties, defendant furnish theproposed
scions, and the no wasplaintiff interposed Itobjections.
■doubtfulwhether this conversation was before or after the
contract was entered and theinto, ob-defendant’s counsel

to its thejected but witness was thatreception, confident
the interview was in and the court ruled that the evi-May,
dence was admissible, as to render it moretending probable
that the correct,witness who thewas testified that defend-
ant aprovided of the scions. the 20thAbout ofpart May,
1848, the went to the tohouse,defendant’s in orderplaintiff
finish his thebut defendantundertaking, objected, assigning
as him,reasons that he could not board could not takeand

of and he thebrash,care the come next.that might year.
the in theAnd next started for the de-April, plaintiffyear,

tofendant’s, work,the but met him on thecomplete way,
and was told him him to it,that he did not wish do thatby

done,he had no wThichhe wanted and had nografting
it;for theto and so went anothermoney pay plaintiff way.

the timetestified that best for is from theExperts grafting
to 20th1st of the 15th or of some-April May, though they

times as late as the first week in IfJune. thegraft graft-
late, theis scion does not much thegrow firstusuallying

is more in the isand to die case seasonlikelyyear, dry.
asThe court instructed the follows:jury substantially

“ the tothe contract was bound furnishBy plaintiff suit-
scions, and in season,able the and makeproper agraft good
as as he thecould exercise oftop, caregood andby ordinary
as askill The law does not ofgrafter. require him extra-

orcare skill. if theYet defendant fur-ordinary actually
set,nished' he hescions which desired cannot be heard to

that bearobject fruit. You thethey poor will, in first place,
decide how much the and allow for it aplaintiff performed,

of the unless find that the de-proportional part $50, you
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reason ofit,in to has sustainedfendant damage, byrespect
inorunskilful,or performance,an neglectfuluntimely,

afterbalance,the ifevent, allowwill any,which you only
thesesettled questions,the Havingdamages.deducting

was it that thewill then whose fault contractinquireyou
allow to innocentwas not and thewholly partyperformed,

he on ofloss,for the if which suffered account theany,
breach in the contract.

the ofthat the fault theYet if find was partuponyou
as'defendant, will not allow theyou plaintiff damáges any

onmore he received if he had withthan havewould gone
ofhave had the rest the work tothe business. He would

for it the residue of thedo, and would have received money.
?How much would he have gained

We to that if inhave been instruct 1848requested you
outthe came of season to do theplaintiff grafting, any

finish the inthat the plaintiff might graftingagreement
consideration,be1849, and so notwould without would

thatthe of these But towerights parties. say youchange
defendant waive his in to the timethe could respectrights

if believe he that theof and plain-performance, you agreed
to incur1849,come and this caused himtiff inmight

and in faith of the defendant’strouble the promise,expense
the in thisof defendant’sit was a waiver respect.”rights

the de-a verdict for the whichThe returned plaintiff,jury
of andaside,to set said in-moved becausefendant rulings

“moved to arrest the becauseHe alsostructions. judgment,
thecount in athe fourth declaration alleges(or amended)

excuses a1848,be in and andto 1847contract performed
toan offer the per-ofnon-performance, by averring plaintiff

1848 and 1849.”form in

Marston, for the plaintiff.

Hatch, for the defendant.
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J.Gilchrist, C. inis said the contract aboutNothing
the scions, but as the towasfurnishing plaintiff graft.the

the is hetrees, inference that is to is neces-furnish whatever
thein order that trees besary might grafted.

The contract was on themade 6th of There wasApril.
evidence that the defendant furnished of thepart scions, and
that this was done his to theupon whichproposition, plain-
tiff notdid caseThe finds thatobject. it was doubtful
whether this was before or after the contract was made. But
the witness testified it in andwas that seems to beMay,

to therender evidenceenough The courtcompetent. gave
another reason. A witness said thethat defendant fur-
nished of the Ifscions. anotherpart witness that thesays
defendant so,to do it totends the firstproposed corroborate
witness, and eitheron the evidence is competent.ground

do beThe instructions not to toappear open any excep-
tion.

contract was to inThe be 1847 andperformed 1848.
in arrest is because the excuses aThe motion non-plaintiff

1848in and 1849. But thatallegesperformance the^count
in 1847,it in and offered tohe part itperformed complete

is1848, and that That he offered toin again com-enough.
it can bein 1849 no to the defendant. Nor isinjuryplete

thanmore surplusage.the allegation anything
on theJudgment verdict.


