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tosame as that taken the of Miles,answer and mustLydia
be sustained accordingly.

To ofthe answer Tichenor sixMiles are filed.exceptions
The and sixth are thefifth same as those filed to the an-

Miles, and beswer of must sustained for theNancy they
reasons The of the other in-fouralready given. disposition
volves the same as that in thequestion stated firstdeciding

to Miles,the answer of and it is unneces-exception Nancy
to state here to thatfurther thansary say uponanything

down,the there the and secondthink,laid we firstprinciples
overruled,should be and the third and fourthexceptions

should be sustained. The answer to the em-allegations
thebraced in first and second is sufficient, whileexceptions

to the contained andthe answer in the thirdallegations
is evasive andfourth insufficient.exceptions

Railroad.The CochechoKimball v.

“a theland over tract calledthe wasthe of access toWhere only plaintiffsway
under whom theof thosethewhich was plaintiffField,” propertyFactory

when his land was toowned them conveyedheld his and which wasland, by
he had a ofstrangers,the land it was held thator over of necessityhim, way

over the Field.Factory

ofCase, for the right way.disturbing plaintiff’s
December,31st of 1850. TheThe writ was dated on the

claimed thedeclaration, wasof stated in the byright way,
both a ofand as way necessity;plaintiff, by prescription

It and admitted on the trial thatwas Ephraimproved
the mill lot and1803,on the 20th of ownedHam, April,

theand he also ownedtheclaimed plaintiff,byprivilege
and it andlot, betweendue north from the millland lying
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southerly byboundedandthethen owned plaintiff,land by
land, bywesterlythe plaintiff’slot,the mill northerly by

oflandsandland, byeasterlyKimball’sand SamuelMoses
andsoutherlyboundedmill lot wasTheW.Joseph Gage.

land, andriver, Gage’seasterly byCochechowesterly by
owned byof land.tractdescribedthe abovebynortherly

localitiestheshowsplanHam. The followingEphraim
understood.material to be

thatland embraced of the fieldpart FactoryGage’s
the oflot,of the mill and residue thelying easterly Factory

Ham, 1803,the land on the 30th offield is owned by April,
in with the mill lot. It was shown thatconnection said

1803,on the 30th of theHam, millday April, conveyed
who,to one Hanson on thelot and 13thprivilege Varney,

1803, the same to theof Theplaintiff.conveyedAugust,
as thetract of land marked thewhole upon plan Factory

to the time of the out andat and con-field, prior laying
therailroad,of the defendants’ was owned bystructing

Cochecho Company.Manufacturing
theTo title to the prescription, plaintiffway byprove

the fieldthat he used the across twenty-Factoryproved way
to use it as itcontinued then was-untilseven andyears ago,
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within about seventeen a of the fieldFactoryyears; part
over which a of the wasportion passed up,way ploughed
and the was and made to frompathway changed, diverge
its own line for rods,the distance of about divergingtwenty
at the feet,broadest of the variation about and atpart fifty
the thewhere track of the railroad crosses theplace way,
about feet, and into thetwenty-seven coming again original

about two rods rail-south of the south fence of theway,
androad, lot,before and also intothe millreaching coming

the old before therailroad,north of the Factoryway leaving
field. It did order in ornot whoseappear particularby
wish the in of the made. Thethe line waschange way

was, time, Williams,field at the oneFactory occupied by
the of theagent Company.Factory

The field the Cochecho Manu-was ownedFactory by
in 1848.facturing Company

The a estab-defendants were railroad corporation, duly
lished as this notice of thesuch the laws of State. Dueby

the over the and saidout of railroadlaying way through
field to thewas Corporation,Factory given Manufacturing

the of commissioners,and the under27,1848,May doings
date ofof June returned to the20, 1848, were secretary
State, 10,1848.October

theirSince that time the have constructedcorporation
overroad the have built aandway, bridgecrossing alleged

their road a rods the line of the old Neitherfew from way.
field ever made or ten-the defendants nor the owners of the

to the nordered a title to a over the bridge plaintiff,way
the it.has ever usedplaintiff

due notice served on the rail-It was admitted that was
in theroad to the writ.corporation, according allegation

A verdict for the to thedefendants,taken subjectryas
of the court the case.opinion superior upon foregoing

Woodman, for the defendants.
I. The noshows prescription.proof way by
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ita prescription,wayhas acquired by1. If the plaintiff
forfor purposesis way agriculturala qualified wayonly —a
ora milla to privilegenotservants, and wayhimself and

Wool, v.35-49; Taylor34,onfor mill 1 Wayspurposes.
744.Whitehead, Doug.

andas theis not so extensive allegation,2. The proof
Wool. onstand. 1shouldthe. verdict on this account

Wool, on plead-on245, ; Ways,287 1286, (articleWays
v.658; LawtonEv.2 Greenl.63;1 Greenl. Ev.ing ;)

Ward, Ld 74.Raym.
relation,track3. title to their began byThe defendants’

on the 27th of 1848.May,
ofof the rightis no admission plaintiff’s4. The bridge

a fortobound wayfor the defendants were provideway,
of field.the theowners

Rev.in this State.do not existII. of necessityWays
52, 658;Greenl. Ev. Cochecho7;ch. ch. 249, 1;Stat. §§

323,1305;10 N. H. Saund.Whittier,Man. Co. v. Rep.
6.note

inlaid out except1. No could be England,private way
act of parliament.by special

booksnamed in theof are EnglishNo ways necessity
ex-that a ofRolle,time of who way necessitytill the says

the andland ofwhollyto by grantor,ists land surrounded
' Yelverton’sof Yelverton. Yetcites a dictumfor authority

60, 17. HeRolle, Ab.no such law. 2 pi.showReports
where the land isof a ofthe necessity,wayquestions right

2 Rolle,of thesurrounded landnot grantor.bywholly
18.pi.

fail tothe sustain hiscases cited plaintiffMost of the by
no 1are received with indulgence.case. Such ways

Wool, on 290.Ways
this Heforhad no way.2. The necessityplaintiff

ofover the landhaveas passedconvenientlymight just
‘lot.the millat the time he purchasedGage

of the defen-have a3. If the way necessity,plaintiff
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dants have ofno tenderto locate it over theiraright bridge;
the all towas was forIt there andbridge necessary. open

who the Com-had to crosspass any Manufacturingright
Wool,field. 1 on 22. Thepany’s Ways Manufacturing

have made no of theCompany complaint crossing.
4. of areare and notWays impliednecessity by grant,

to be asoccurrences to theenlarged subsequentby grant, by
mills, mines,or otherorestablishing changes.opening by

5. The reason in the bookswhich was firstonly given
“for a of the be culti-was, that land shouldway necessity

vated.”

Kimball and for theSoule, plaintiff.
The And hisclaims theplaintiff way by prescription.

title is it.clear, unless the defeatsvariation in the line
width, andsmall,The variation is both andin length

track, wheremakes the and is in theway originalstraighter,
field. TheFactoryit enters and leaves theitwhereupon'

thisof in the slightis notright way, plaintiff, byprejudiced
showsvariation, because there is in anyit whichnothing

ease­of of Privateintention his rightrelinquishing way.
user, orare not of thements lost interruptionsby slight
the cir­alterations the of whenin modeslight enjoyment,

it.do not ofcumstances intention relinquishingshow any
791.& Ald.Hilden,2 Ev. v. 2 Barn.-554;Greenl. Doe

ofais,evidence portionThe of thatinterruptiononly any
tothe field This is not sufficient destroywas ploughed up.

use andexclusiveof the in a Thethe* plaintiff way.right
notwillowners,the for purposes,occupancy, by agricultural

5 & J.Freeman, Har.v.the ofright Wrightdestroy way.
thewas no of the of plaintiff465. There interruption right
to defeat ato a across this field. The interruption,way
of athe right,of a must be interruptionclaim prescription,

ofan of the orand not use possessioninterruptionsimply
Ev. Cr.545;2 Greenl. 2 & J. 826.it.

denialshow,toshow,The evidence did not nor tend any
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mere fact ofof the and theof the ploughingright plaintiff,
such denial is not sufficient. Barkerthe land withoutup

.v. N. H. 380­Clark, 4 Rep.
the as a ofThe also claims way way necessity.plaintiff

he it,of the when was sur-The mill lot plaintiff, purchased
andall but one land of his therounded on sides by grantor

settled a ofCochecho river. It is well that necessityway
access can be had overexists to the landwhen onlygranted

is to authori-the of the It citeland unnecessarygrantor.
bar,at the the of access to theties. In the case only way

thelot is over that of the field which wasmill part Factory
the theof those under whom holds millplaintiffproperty

it was owned at the time of thelot, and whomby convey-
to or over land at timehim,the lot that ownedance of mill

the last or more aand forthird yearspersons, twentyby
field.of the same Factorypart

cases which show underthat,are numerous theseThere
has acircumstances, the of forwaygrantee necessity equally

landreasons, the isas where surrounded ongrantedstrong
land of the of thesethe casesManysides grantor.all by

in the line of athat a variation ofwayshowalso necessity
Wool,of him hadthe who therightnot impair way.does

Weed,v. 2 Mass.20; 203;Perham HolmesRep.on Ways
v.507; Frearson,19 Wend. Howton 8Seely,v. Tenn. Rep.

5v. Tenn.Buckby 311;Coles a. Holmes v.50; Rep.&
v. 276;2 Wm.Ricroft, Saund.Young, Bing. Pomfret

Bethune,v. 14 Mass.6; Gayetty 56.323, note Rep.

C. It been held thatJ. has if A. have an acreGilchrist,

middle,in the and surroundedof other of hisground by
acre,enfeoffB. of that here ofand a con-grounds, necessity

on B.’s behalf toarises overvenient A’sgo asway ground,
incident. 123.a Noy.necessary

thesame close aliened beIt is the not en-though totally
land, butclosed the the land ofgrantor’s partlyby by

for the not over themaygrantee gostrangers, stranger’s
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itis, because island. 2 Roll. Abr. 60. The reason given
not remain un-for that the lands shouldthe public good

50.Frearson,v. 8 T. R.1487;2 HowtonLutw.occupied.
that thesaid, in the only wayIt is plaintiff’s argument,

of the fieldmill lot is over thatof access to the part Factory
of those under whom thethe plaintiffwhich was property

it owned at the timeand whom waslot,holds the mill by
or over athim,mill lot to land thatof theof the conveyance

and for the lasttime owned third twenty yearspersons,by
same field.or more a of the Factorypart

2 Mass. it wasad, 203,v. We­the case of Perham Rep.In
on aextends bis executionif a creditorheld that judgment

as to leave him noland, soof his debtor’s passagepart
of the to the the lawremainder land highway, givesfrom the

over the land extendedof Itupon.him a way necessity
“Parker, that the creditor have takenJ.,saidwas mightby

the or he have lefthouse,land in the rear with athe might
for the and had more land set off todebtor,passage way

He, therefore,in lieu of that so left. must be consid­him
to take the front of the debtor’sered as chosen wholehaving

at the time that he shut him from all com­land, knowing
ofthe or the town.”munication with private public ways

in the declaration that the had noIt was plaintiffalleged
close,from his and described inother way dwelling-house

declaration, back,to the street or andthe buthighway
over the so extendedand thepremises uponthrough by

theexecution, others,said without lands oftrespassing upon
he had noin which right.

It is to determine the whether thequestionunnecessary
had ahad a Heway by prescription.plaintiff way by

tois, therefore, recover,and entitled and the de-necessity,
the verdict.fendants cannot retain

Verdict aside.set


