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limitations,plaintiff pleareplies a of the statute of athe to fraudulentWhere
defendant, case, appearby in to it mustconcealment the order make out his

fraudulently fact he has adefendant has concealed from him the thatthat the
action, commencingdelayand has thus induced him to a suit untilcause of

byprescribed elapsed.of limitations hastime the statutethe
do,defendant, badbeing requested pay agreedto a note as he to answeredThe

“ Held,always agreed.”did do as this was not suffi-theyfolks not thatthat
operationout of statute limitations.take the case of the the ofcient to

1843, Dexter,gave ityear plaintiff his note to one who indorsed tothe theIn
plaintiff theafterwards the transferred to defendantthe defendant. Soon two

account, note,paymentpartan in of the Dexter the amount ofandnotes
so,promised to indorse on that note. He did not do butthe defendantwhich
State,plaintiff immediatelyto Elliot. The left thethe note onetransferred

years, him,return, compelledofhis at the end six Elliot sued anduponand
note, anyof the without deduction of the twopay the whole amounthim to

Held, plaintiffof actionthat a cause accrued to theand the account.notes
defendant, being byhis thus theupon damnified defendant’sagainst the

indorsed,notes and the account to be and that honeglect the twoto cause
upon theprove a for the two notes defendant.demandneed not

Assumpsit. The writ contained two counts. firstThe
the 1843,that the on 14th ofplaintiff, January,alleged

note oneto Lemuel Dexter for $35,his promissorygave
and that Dexter indorsedin September following,payable

who became the that thedefendant, owner;to thenotethe
deliv-on 30th of and1843,the transferredApril,plaintiff,

account,and anto the defendant two notesered promissory
to in thein all of first-men-$19, partamounting payment
the to in-note, and defendant andpromisedtioned engaged

note,the but thatamount first-mentionedthedorse upon
the to thedid not indorse samethe defendant according

to one Jamessold the first-mentioned notebutagreement,
due, had tobecame so that theitElliot, plaintiff paybefore

the notes and account.allowance forwithoutsame anythe
for had and received.count wasThe second money

first, issue,the anddefendant generalThe pleaded,
of limitations.the statutesecond,
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the limitations theTo of the statute of plaintiffplea
sixfirst, that the cause of action did accrue within¡replied,

second, third,a that the defen-new andyears; promise;
dant concealed the frommatter thefraudulently plaintiff
till within six so that the did thatnot knowyears, plaintiff
the not Is-notes and account were indorsed on the note.
sues thesewere joined upon replications.

The claim before the theconsisted ofplaintiff’s jury
amount of notes and account,the two which he alleged
were to be onindorsed the Dexter and of a notenote, also

hand,of the 16,the defendant to Marchgiven by plaintiff,
the sum to or order1843, for of said$6,75, plaintiffpayable

on demand, Vith interest.
The evidence totended show that inplaintiff’s April,

1843, he went to the defendant the two notes ac-with and
count that the; defendant then said that the noteDexter
was the Elliott,in hands of James and that he would go
and it, and have the two notes andget ;account indorsed
that he went out the house,of and after absent for abeing
time, came back and said that Elliot was butgone away,
as soon as he hereturned thewould note haveandprocure
the indorsement that themade; and account,notes and re-

were left him withwith thatceipted, Theagreement. plain-
tiff theleft State the next didand not return till moreday,
than had return,six On his heelapsed.years was sued on
the theDexter note for full amount toElliot, whom itby

thethat defendant had sold the noteappeared before it be-
came due. These two notes and account were theagainst
mother of the defendant, whose debts the defendant was

aunder to were neverobligation pay.legal They indorsed
note,the Dexter and the settledupon plaintiff the suit

Elliot him,which and the evidencebrought against tended
heto show that the full amount duepaid on the same.

evidence also tended toThe show that at the time the de-
to the note,went Elliot for Dexterfendant that Elliot was
home,in at but had then transferred thereality note to
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theanother the and that de-defendant,and so toldperson,
in hematter,fendant did not the facts the whenstate truly

he took thereturned to the at the time when notesplaintiff,
alsoaccount,and to indorse them. Itand ap-promised

notthat the did know that the indorsementpeared plaintiff
not thehad been made the Dexter note till about timeupon

that he was sued thereon.
To to the note for theshow a $6,75,new promise pay

Stevens,of John whichtheintroducedplaintiff deposition
de-notice, thewas taken but without appearanceupon by

one andquestionThe contained butfendant. deposition
:answer, asand was follows

« conversation, between theWere at a plain-presentyou
a defendanttiff and madedefendant, promise byrespecting

so,indebtedness ? Ifto the histo plaintiff, pay plaintiff
?that conversationit,when was and w-hat was

I shoulda conversation.Ans. I at suchwas present
itI think wasthink it as as last October. shouldwas late

I heardlast. The conversationin the month of October
if heMr. Elkins wasthis: asked goingwas Mr. Douglas

tohad,he and which he agreed pay,to the note whichpay
folks not do asthat didMr. Elkins always theyand replied

to andno further that question,There was replyagreed.
Mr. Elkins stepped away.”immediately

to the asevidencedefendant excepted incompetent,The
to a new He alsono showas promise.and having tendency
on the that the questionto the grounddepositionexcepted

over-Thewas wereexceptionsto the witness leading.put
toread thetheruled, jury.and deposition

evidencealso contended that there was nodefendantThe
to the as tobe sustainto submitted jury, tendingcompetent

to theconcealment in in-issue of a fraudulent regardthe
notes and account. But the courtdorsement of the two

otherwise.ruled
case been and the court hadAfter the had chargedargued

todefendant’s counsel the court in-requestedthe thejury,
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struct the tothat it for thewasjury provenecessary piaintiff
a demand the befor two before an action main-notes, could
tained them. thefor But the did not socourt instruct jury,
and the defendant excepted.

The amounta verdict the thereturned for forplaintiffjury
of the two notes and and the note of whichaccount, $6,75,
the ofdefendant moved to set aside for error in the rulings
the court.

■I 8. H. Goodale, for the defendant.
j the of the re-limitations,of thestatuteplea plaintiff

1,¿d,p' That the action did within sixcause of accrue
2. A newyears. 3. A fraudulent concealmentpromise.

of the fact that the notes and accounts were not indorsed
till within six so that the did thatnot knowyears, plaintiff
the notes and accounts on note.were not indorsed the

I. The evidence showed than sixthat moreconclusively
18,had 1843,between andyears elapsed April, September

1851, the ofdate the is,writ. There notherefore, question
on this unless there has been a or else apoint, new promise,
fraudulent concealment of the fact that the hasdefendant
not theindorsed notes and accounts on Dexter’s note.

II. The evidence of a new is insufficient.promise wholly
theIf defendant it is a denial in-ofsays anything, paying,

“stead aof new It is as much as folks dopromise. saying
not do as to, and I shall itAlso,not”always they agree
does not thewhen hedefendant if everappear didpromised,

as the stated. It been theplaintiff havepromise might
to the innote, 1843, or it haveoriginal promise pay might

been the after the note was notIt doesday given. appear
that this the notewas referred to. No note is mentioned,
either ordate sum. It is the note. It haveby simply may

note,been the Dexter for that There is noaught appears.
All the theeffect that evidence couldcertainty. possibly

have was to them think thatprejudice the by makingjury,
the defendant did not do as he to do and toought agreed
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do, and, the the moretherefore, fraudulent concealment was
and that was the thewhichprobable, plaintiff’sargument

andit,counsel from in before thedrew his jury,argument
isthe the evidencein which viewed it. Thelight jury

and has to the defen-tendedclearly wholly improper, injure
dant in the other branch of his case.

III. Fraudulent concealment is Does the proofalleged.
andthe notesshow fraudulent concealment of the fact that

were not indorsed as ? The shadowaccounts onlyalleged
defendant, beforeof fraud shown is a statement made theby

under­the was made. The thenbargain plaintiff distinctly
so in­indorsed,not for the defendantstood that werethey

theconcealed athim. Then it was notformed fraudulently
no concealment before thecould be bargaintime. There

defendant concealedmade. the anywas If fraudulently
Itthat James Elliot was at home.the factit wasthing,

concealedthat wasdoes not any thing fraudulentlyappear
themade, uThich is the of matter.after the was gistbargain

is not such take the easeshown, if as wouldThe fraud any,
is noof limitations. There evidence thatof the statuteout

of in to theever indorse­the defendant was inquired regard
the fact inhe did ever conceal Itment, or that any way.

alone, the State andlachesis the leaving beingplaintiff’s
no in to theand inquiriessix making regardyears,gone

the to thestatute run without defen­which causedmatter,
therefore, fraud,there is no and theand,fault, plain­dant’s

of U. An. 1848 ;both branches his case. S.tiff fails in Dig.
“there enableof Limitations 69. The court ToStat. say,

a to avoid the effect of the statute ofcomplaining party
theof failure to discover matterlimitations, on the ground

action,of he must show the ex­is thewhich made ground
of hisin theercise of a pursuit right.”diligenceproper

theforG. A. plaintiff.H. Bingham,&
as thethe defendant is totakenfirstThe exception by

one Johnof Stevens.of the depositionadmissibility
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evidenceThe contends that the was competentplaintiff
to to madethe as to show a newgo promise,jury, tending

to the time of the conversation.prior
If the it was forwas competentlanguage ambiguous,

the intent,to determine and the same asitsjury meaning
if it itself,a theto and was of newpertained part promise
in which case be 2it would within theirclearly province.
Greenl. Ev. 357; 2 Starkie 895.

The conduct a is inof admissible evidenceparty against
him as an 1 Greenl. Ev. 236.admission.implied

So is his anotherwhat has said oracquaintance with
done. 1 Greenl. Ev. 237.

The is not as it noquestion in wise toleading, suggests
the witness the or oneanswer desired the But theifgiven.

is thequestion to the form,leading, objection being only
comes too late.

As to the second that there nowasexception, evidence
for the tocompetent sustain the issue of fraudulent con-jury

cealment, the of the court below is sustainedruling fully by
the authorities. 3 Mass.following 201; 435;1 Pick.Rep.
3 Pick. 573; Mason 143.

In to the raisedregard in relation topoint the demand,
such is not either in actions of trover ornecessary, assumpsit,

a state of factsdepending upon like the The rulepresent.
that obtains is, that where the is obtain-property tortiously
ed, that fact alone is sufficient evidence of a conversion.
22 Pick. 5 Pick.18; 193; 19 Maine 281; 4 N. H.Rep.

294.Rep.
Had not the defendant obtained the notes and accounts

thefraud, would have beenthrough plaintiff entitled to his
action without demand, toupon thebeing compelled pay
full amount of the Dexter note. 12 N. H. 535.Rep.

Gilchrist, C. J. It is to settle the question,unnecessary,
thewhether facts stated in the case constitute such a fraud-

ulent concealment as the law in torequires, order obviate
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the of the theretrue,statute of limitations. It is wasplea
thein defendant’s conduct both a and asuppressio veri

He told a falsehood to the whensuggestio plaintiff,falsi.
he said that Elliot was he atwhile wasgone away, actually

he concealed,home. But this was the factonly excepting
told hethat he did not tell the that Elliot had himplaintiff

hethe note. He also told a falsehood whenhad transferred
note in the hands of Elliot.said to the that the wasplaintiff

on this it mustcase,To make out the plaintiff’s ground,
concealed fromthat the defendant hasappear fraudulently

and has thusaction,him the fact that he has a cause of
until the timeinduced him to a suit pre-delay commencing

Whetherscribed the statute of limitations hasby elapsed.
itthat iscase,the in this be sufficient forevidence, purpose

to because there is anotherdetermine, groundunnecessary
on to recover.which the is entitledplaintiff’

that Elliot wasand saidWhen the defendant came back
also, that ascase, said,is in the heas statedgone away,

and havenote,soon as he thereturned he would procure
re-account,and themade,the indorsement and the notes
ashim Nowwere left with with thatceipted, agreement.

time the of thisno was for promise,performancespecified
shall be fulfilled a reasonablethe law that it withinimplies

time, thetime, and, after for a reasonablehaving delayed
an thehave maintained action promise.plaintiff uponmight

have recovereddamnified,But until he had been he could
the de-had demanded ofnominal unless heonly damages,

or to fulfil hisfendant either to return the promise,papers
recovered theira he havecase, refusal,in which upon might

areno demand and refusal shown.amount. But such
thathowever,It after his interview withdirectlyappears,

left the and did not returnState,the plaintiffthe defendant
more six his Elliot areturn,for than Upon broughtyears.

note, thehim on the Dexter and wassuit plaintiffagainst
made onto deductionit, without beinganycompelled pay

in theHis return wasthe small notes. yearofaccount
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and it1849, was not until that time hethat was damnified.
Then it him,was that a cause of action accrued to to re-
cover the notes,amount of the reason theof failure ofby
the defendant to fulfil his that he wouldpromise procure
their toamount be indorsed on the Dexter note. It is upon
this that, think,we the is re-ground entitled toplaintiff
cover. And it is that this should be had.equitable recovery
The defendant owed the the amount of the notesplaintiff
and account, and this decision he what he isby pays only
bound to He should have inthat amount apay. paid
reasonable time, for he should have made an arrangement
with the note,holder of the which would have been equiva-
lent to a to thepayment plaintiff.

There nois evidence of a tocompetent new promise pay
note forthe When the$6,75. defendant was asked to pay

“it, as he do,to hisagreed answer was that folks did not do
as Butagreed.” to makethey a new there-mustpromise,

anbe unqualified admission of an which thedebt,existing
is liable and to v. 13party Wheeler,willing pay. Manning

N. H. 486 ; and theRep. evidence here falls far theshort of
requirement.

a remission ofUpon the amount due the note foron
there should$6,75, be

plaintiff.theJudgmentfor


