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Colby.Flanders v.

If the awaydefendant aid mortgager personal carryingthe in itproperty,of
it,and concealing he mortgagee,will be an. liable therefor to the in action of

trover, though mighteven he not have the existence of the mort-known of
gage.

If a letter he on,read in accidentallyevidence and commented hut be omitted
givento be in, givento the jury, they may may bebe called and the letter

them.

may evidence,The court upon theymake as deemjury,such remarks theto the
proper judicious.and

carrying awayIf the defendant aid mortgager personalthe in itproperty,of
it,concealingand whether in in an action to theorder to make him liable

mortgagee, appearit must mortgage,that he and intended toknew of the
quaeredefraud mortgagee,the ?

trover,Case. In the in and adeclaration was a count
count in which the that one Chase in-wasplaintiff alleged

to note,debted him and he alsoa wasupon promissory
for Chase to thatanother note a thirdsurety upon person;

Chase made to toboots, shoes, &e.,him a ofmortgage
him,secure the theof the note to and to securepayment

loss from his as which mort-plaintiff against liability surety,
was executed and recorded that Chase in-; wasgage duly

solvent, and had no thebutproperty mortgaged property;
facts,that all these and cobColby, knowing fraudulently

and to the of the benefit of his mort-lusively, deprive plaintiff
took,and lien these carried and con-gage upon goods, away

verted to the lostuse,those his own plaintiffgoods whereby
hedebt,his and to the debt for whichwas compelled pay

was and had lost the of his mortgage.surety, security
There evidence to that the defendantwas showtending

toChase, same,aided in the of thewho was possession
the with theand conceal mortgaged property,carry away

evidenceof the and otherplaintiff’s/knowledge mortgage,
to he didshow that what was withouttending knowledge

or claim,of the of the but with themortgage plaintiff’s
that Chase the thewas withknowledge secreting property,
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to The courtintent it the reach of creditors.place beyond
verdict forthat,instructed the in to find a theorderjury

bethe must satisfied thatdefendant,plaintiff against they
what the defendant did was done with a of theknowledge

to him.and with a view defraudplaintiff’s mortgage,
The court also to the that couldsuggested jury they

better of the credit to be to a witness, hisjudge given by
on otherstand,the than circumstances.appearance by any

After more,the had been out five hours and withoutjury
verdict,able to a the defendant’s counselbeing agree upon

moved the to thecourt for to send a certain let»leave jury
ter, which was read in and commentedevidence andupon,
which had been, said,as omitted to bethey accidentally
delivered to them with the other The court calledpapers.
in the and the to be them,handed tojury permitted paper

the consent of theagainst and the im-plaintiff, suggested
theof aportance verdict. Thejury’s agreeing upon jury

retired, and soon afterwards returned a verdict foragain the
defendant.

The to theplaintiff instructions, andexcepted foregoing
to the of the said motion.granting

Quincy, for the plaintiff.
I. It is a sound that when the fraudulent mis-principle,

conduct of the occasions an to theparty injury private rights
of another, he shall be in &c., and thisresponsible damages,

he did not intend to do the whichalthough particular injury
v.ensued. Yates Joice, 140; Dow,11 Johns. v. 29Foster

Maine 442; v. Holbrook,Melvin 20 Vt.Rep. 523;Rep.
Sheldon v. 21 Vt. v.Fairfax, 102; Adams a.Rep. Page8f

a. 7 Pick. 550; v. 3Hart,Gardner Denio v.332; Lane8f
Hitchcock, 213;14 Johns. Bank v. 17 Wend.Mott,Romeof
554; Stone,Lamb v. 11 Pick. 534.

II. The case finds that the defendant aided Chase in
and his a towith viewcarrying away secreting property,

defraud his creditors. act,This was an unlawful and the
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isdefendant to the awho was creditorresponsible plaintiff,
of Chase, whether the defendant he a creditor orknew was
not.

III. Case will lie there is an awhere unlawful act and
direct injury.

IV. The in the writ, that the de-allegation plaintiff’s
fendant of theknew isplaintiff’s well.provedmortgage, by

the defendantthe evidence that aided Chase to conceal his
a to defraud his Ifwith creditors. theproperty, design

a creditor the toChase,was of defendant intendedplaintiff
him.defraud

V. The averment of the of thedefendant’s knowledge
declaration,be struck from theplaintiff’s mortgage may

and still the action remain, for the other facts stated and
sustain it. Adams v. 7 Pick. 550.proved Page,

VI. The circumstances under thewhich was per-paper
mitted to to the its con-had a to togo jury, tendency give

totents undue It it a character ofweight. impor-gave
mode,if it had ittance, which, to the in its usualgone jury

havenot had. Such if wouldwould practice, permitted,
in inresults,be mischievous its and the door for fraudopen

ofthe trial cases.
rela-21,the ch. 20 andStatutes, 215, 19,RevisedBy §§

to fraudulent what the defendant did wasting mortgages,
the statute. No he knew ofmatter, then, whetheragainst

then,the or not. The im-is,questionplaintiff’s mortgage
the declaration. Fan-material whether sustains theproof

v. 17 Johns.Hollcmd,ion 92.

Bellows, for defendant.the
Chase,ofI. The in thewas possessionproperty lawfully

and it not be a conversion in him to it wherewould place
creditors could not find it to attach it.his

Much less it be a conversion in a third hav-would person,
no of to aid him.theing knowledge mortgage

theon the thatThe second count expressly groundgoes
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defendant aided Chase to secrete the for thegoods, purpose
of and is in nothe that sustainedplaintiff,defrauding way

that it was to avoid attachment.by showing
II. As to of thethe the modeopinion judge, touching

of credit of cannotwitness,the a it affect the ver-weighing
dict. It awas not as matter of alaw,stated but mere sug-

as to mode athe of at fact.gestion coming
no toBesides, it had reference the chiefplaintiff’s wit-

beness, who was to con-attempted impeached, by showing
thestatements, andtradictory was favor-suggestion clearly

able to the plaintiff.
III. The to ofthe a received insending jury paper

andevidence, them,omitted to be is andaccidentally given
must be thewithin discretion of the To hold thatjudge.
the call them injudge andmay them furthergive instruc-
tions, is the common and stillpractice, that he cannotcas

todeliver them the writ, or other ofany instrument evidence
omitted accident, beby would inconsistent and absurd.

v. 6White, N. H.Shepley 172.Rep.
If the for whom the verdict isparty deliver to thegiven

haveafter from thejury, box, a letter orthey gone other
not in itevidence, would thewriting given avoid verdict.

But come into court andthey have evidence ofmay a thing
inwhereof are doubt. 2 Tidd’s Prae. 795;they Com. Dig.

Plead, 44; 676,1.10.s 2 Roll.
conclusive,is it is forlaw,If this it cannot besurely held

that hear verbalthe may and not bejury testimony, per-
mitted to take a in andpaper already evidence, omitted
to be taken them accident. 7 Johns.by by 32; Blackley v.
Whidden, 14 H.N. 441.Rep.

C. J. The hadplaintiff a mortgageGilchrist, upon
Chase’s Thepersonal property. defendant aided Chase to

the from thesecrete ofcreditorsproperty Chase, and the
lost the benefit of his Heplaintiff thereby mortgage. al-

thatcount,in his the defendant ofknew theleges, mort-
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and did him benefit of it.this to of thegage, deprive
thehe or does but courtWhether knew of it not not appear,

ruled that the be satisfied that the defen-must whatjury
adant did done of the mort-was with knowledge plaintiff’s

defraudand with a view to him.gage,
ThereThe count is in trover. is tofirst impugnnothing

the of the The defendant interfered withvalidity mortgage.
the plaintiff’s rights.

Noble, 494,the case of v. 13 the ac-HydeIn N. H. Rep.
of thetrover, a ownertion was and the wasplaintiff part

“ the defen-J.,C. TheParker,property. says: purchase,by
done,as have anddant’s totaking possession, they appear

asit their own was a conversion. Theyproperty,holding
tothe from one who had noreceived authoritypossession

the toto undertookthem,deliver it and purchase,they, by
anit as their This was assumptioncontrol own property.

with of theit,of over inconsistent the plain-rightspower
Their unlawful in its inception,tiff. waspossession by

of the in Keniston to make thereason want of authority
transfer.”

all the But evento cover ground. sup-This case seems
did not know of thethat the defendant mortgage,posing

Gile, 325,v. 8 H. de-N. Rep.that is no answer. Sargent
the of thethat where the defendant ven-cides bought goods

be hehis, was, nevertheless,to liablethemdor, supposing
380,11 Wend. citedMerle,In Williams v. inin trover.

sell,the to thethat where vendor had no authorityopinion,
in hetrover,defendant was held liable although purchased

and for a valuable consideration.faithin good
2 theEames, 568,in Stevens v. Foster’s mort­So Rep.

a is a conversion.attached,ofby rkceipter, goodsgage,
Tarbox, 135,v. 2 N. H. trover was heldIn Sinclair Rep.

thewas at time oflie, the defendant ignorant,to although
of of the interest inremoval the it.plaintiff’sthe property,

TheThis decision has never been from. defen-departed
the and him-dant received subjectedfraudulently property,
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self to a Rev. eh. 20. he be438,Stat. Shallpenalty. §
heard to that he did not theknow of forsay mortgage,

from,the of himself ?a civil suitpurpose shielding
As to the second count, all that relates to the knowledge,
the defendant, of the and his intent toby mortgage, injure

the be out,struck and a ofplaintiff, still cause actionmay
remain. In 7Adams v. 550,Pick. it is said thePaige, by

11Wecourt: see no for nor do wenecessity proving, impute
theto defendants orwicked orto cheatany corrupt design

defraud the It is thatplaintiffs. associatedenough they
and aided each other to do antogether, act,unlawful preju­

dicial to the So that in to theplaintiffs. law ofregard
debtor and creditor, it is fradulent. The in theexpletives,
declaration, all be struckmay out and the action re­yet
main, for the facts stated and sustain it.”proved

But to be strucksupposing nothing out, still the plaintiff
a andcreditor, this was donewas to defraud creditors. Why

is not this sufficient ? But whether the instruction of the
court, on this was correct, it ispoint, not to de-necessary
termine.

The must make suchjudge thesuggestions evi-upon
hedence as deems most proper. This is a matter which

be limited.cannot
The admission of the letter was also in the discretion of

court, and isthe thejustified cases cited.by v.Blackley
Sheldon, 7 Johns. 32; v.Co.Manufacturing Wig­Sanford

N. H. 441.14 Rep.gin,
Verdict set aside.


