
TERM, 1853.DECEMBER 67

Bryant.v.Sloan

houses, in whichor or schooling money, building repairing
shall beissued,eases an attested of the postedwarrantcopy

fifteen be confined to&e. This mustup specialdays,”
None or to.others are named referredmeetings.

beenhaveIt was also shouldthat the actionobjected,
think,all the wemembers of the committee. Butjoint by

the What wasevidence, there no claim.wasupon joint
alone,done and furnished himselfeach, was done byby

unconnected with the theothers, done authoritythough by
claim.of the his ownwhole; and each must recover upon

If the haveclaims,committee had these wouldpaid they
had a claim the whole,for so far as that author-joint was
ized the district. That was not done in this case.by
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Bail principal eourt,cannot make an effectual surrender of the in unless there
againstbe an pending principalaction the or the bail.

principal bail,Notice to the creditor prisonof the commitment of the byto his
creditor,supplied bycannot be a principalnotice of the ap-to the that he has

plied poorto take the debtor’s oath.

defendant,Scire facias the as bail of one Hart-against
well, on a inwrit favor of the him.plaintiff Theagainst

the record evidence to sus-plaintiff, having produced proper
tain the scire the defendant introducedfacias, the following

him,evidence, and contended that the factsupon proved by
he was from his as bail. It wasdischarged provedliability

defendant,the that on the execution,return of theby day
in the Hartwell,favor of and before theplaintiff against

of the court on that to theadjournment which execu-day,
tion thereturnable, the defendant ofwas produced body
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Hartwell to the sheriff, in whose hands the hadexecution
been andplaced, whom the notice toby the bail had been

theserved; sheriff declined to arrest him when thus pro-
duced, as the reason that healleging had returned ex-the
ecution to the clerk of the court on that after theday, open-

of the court in theing and before the timemorning, Hart-
well was to him.produced theUpon following day,

were had in court, ofproceedings which the is afollowing
of the record:copy

Court of common Octoberpleas, term, 1852.
D. Sloan v. J. Hartwell and J. S. bail of saidBryant,

Hartwell.
Said J. S. in court, andBryant appears with himbrings

the of said J. Hartwell, and abody of the execution,copy
and sheriff’s return thereon, in said action, which is here-
unto annexed, and moves to be and; itdischarged appear-

to the court thethat costs ofing said asnotifying Bryant
bail, have been and that nopaid, scire issued,hasfacias

is,it therefore, ordered that said J. Hartwell be committed
to the of the of the so that hecustody keeper jail, bemay
taken in execution, and detained in till he beprison dis-

in due course of law, and thatcharged said J. S. beBryant
discharged.”

It was that the fees of the sheriff for theproved notifying
bail were Hartwell was and oncommitted topaid. jail,
the same was on bond today discharged, giving agreeably
the statute for the ease and relief of debtors. Hart-poor

onafterwards,well the same made to twoday, application
of the and beto admitted to take thejustices peace quorum,

act,oath thatprescribed which notice was issuedby upon
and served on the and he ad-wasplaintiff, subsequently
mitted to take the oath. ofThere was no other evidence
notice to the of the commitment of Hartwell toplaintiff
jail.
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A verdict was taken for the to theplaintiff, subject opin-
ion of the court.superior

for theChapman, plaintiff.

J S. se.Bryant, pro

J. It is settledBell, that an execution remains in force
on the return so as the court to which it is return-day, long
able, continues in session on that and no Blais-day, longer.
dell v. 5 N. H. 202. ItSheafe, is contendedRep. from this

that it is the theprinciple of officer to retain the ex-duty
ecution in his hands until the of theadjournment court, and
to be to the surrender of theready accept hisprincipal, by
bail, until that time. But this conclusion, we think, noby
means follows. the of the writ, theBy precept officer is

“to make due return of thisrequired writ, with his doings
thereon, court,to said to be holden at-in said county,

of-.”upon Rev. Stat. ch.the-Tuesday 193,
10.§
This direction is with, if thecomplied officerfully makes

his return timeat after the of theany on thecourt,opening
thereturn Revised Statutes, 201,ch.By 1, inday. order§

bail,to the the officer is “torequired suchcharge exe-keep
cution until the return thereofand it seems to usday a
reasonable construction of these statute that theprovisions,
officer return his to the court, atmay precept time dur-any

the return he is not to do soing day, required untilthough
the of theclose session the court onof that If he re-day.
tains the execution in his ithands, retains its force until the

of the court. If it is returned atadjournment timeany
the it has lost its and the officerforce, has ful-during day,

filled his duties, because he has no to the exe-power regain
cution itafter has been the files.placed upon

the case,In the execution was returnedpresent theby
sheriff, after the of the court on the returnopening andday,
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the Theand of the at an end.sheriff wereduty power
offer was,to timesurrender the to him after thatprincipal
of course, merely nugatory.

The in court seem to be relied as aproceedings upon
defence, and the case rests that ques-principal mainly upon

tion. law,At common the to surrender the principalright
in aftercourt, the rendition of thejudgment against princi-

was not a matter of but was apal, legal right,originally
matter of favor the court. 1 Tidd’s Prac. 236.allowed by

It was confined to a If,case. a sciresingle upon facias
the creditor bail,the the bail into courtby against brought

the surrendered him in andcourt,and theprincipal, paid
costs of the the court the surrenderproceedings, accepted
and bail,the and ordered the into cus-discharged principal
tody.

The of bail was thus secured the sur-object taking by
render, since the enabledwas to avail him-plaintiff thereby

debtor,self of the of his to secure and enforce theperson
debt,of his if he chose to avail himself of it.payment

State,The law of inthis though many respects greatly
remained, in this unalteredrespect, untilchanged, entirely

of thethe Revised Statutes.passage
is assumed the as itdefendant,It was the bail inby by

3Case, 255,Foster’s that the law,Randall’s inRep. this
thewas Revised Statutes, andentirely changed byrespect,

a surrender bethat, them,under made the bail inmay by
there iscourt, time,at whether a scireany pendingfacias

not. did not arise inor This Randall’squestion Case, and
there,not considered that casewas otherturning upon parts

the statutes. The constructionof contended for impresses
us because it would authorize aunfavorably,very singular

of the first of Itprinciples justice. thatdisregard supposes
thethe of to authorize theit was Legislature courtsdesign

bail,orders for the of into make cases where nodischarge
in andcourt, withoutwereproceedings pending any notice,

thereal or to whose interests are toparty besupposed,
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affected. There is a intrinsic thatstrong improbability any
such should have been and such a con-legislation designed,
struction of the statutes can be itwhen isadopted only
found that are of no other.they capablereasonably

The provisions to this case are found in sec-applicable
tions 5 and 6 of 201 theof Revisedchapter Statutes. They

“thatprovide if the officer shall make return theon execu-
tion theagainst that he has madeprincipal, search,diligent
and has not been able to find the in hisprincipal precinct,
and that he notice to the bail as hereingave theprescribed,
creditor have a ofmay writ scire the bail,againstfacias
and and execution himjudgment for the amountagainst of
such execution and interest and for costs. If the bail shall, at

time beforeany judgment them, into court theagainst bring
of the andbody move toprincipal, be shalldischarged, they

be and the court shall order thedischarged, of thekeeper
to receive himprison into and he shall be holdencustody,

in the same manner as if he had been committed on the
forwrit want of bail.

It is a rule, that the of ageneral statute, as wellparts as
different statutes relative to the same are to be con-subject,
strued These sections, we think ittogether. clear, are to be
so construed, and be,must then, understood as ifthey they

“had said, if the bail shall into the court in whichbring
such bescire shall &c. These sectionspending,”facias
are from the 1791,statute of which inwas forceabridged
before the of the Statutes,Revised where the sixthpassage
stands as a of ofmakes the substance theproviso what
fifth. admit of construction,well the same asThey they
stand in the so read,Revised Statutes. Unless arethey
there tois fix the to the surrendercourt whichnothing may
be made. the construction of thethis view ofEntertaining
statute, case,it follows that the surrender in this madebeing

nowhen action the when nobail,was pending against
court,were before and no noticethe whenproper parties

was to the acreditor, was coramgiven nonjudice,proceeding
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the and had no effectstatute, it whateverunauthorized by
noof the As there was actionon the parties. pend-rights

anit have been requisitewould clearly indispensableing,
should be commenced,to that abind the plaintiff, proceeding

and the want of aof which notice could be given; provision
theis conclusive evidence that surrenderfor such notice was

of the thebe a scireto part proceedings upondesigned
action.or infacias, the.,original

that the commitment under the orderIt furtheris urged
bail,a to the force ofof if invalid ascourt, discharge by

an commitment under the fourththe is effectualorder, yet
bail toauthorizes the to commit andwhichsection, prison,

toif followed notice thecommitment, credi-makes such by
for the aboard,to the validtor and jailersecurity discharge

this well be sustained,and we think viewthe bail; mayfor
bail,instance of thecommitment, at the well bemaythe

But thetheir case findsmadeas authority.byregarded
fornor the board.the creditornotice to any securityneither

the notice of thethat debtor’showever, pooris,It suggested
to noticewas from thedebtor, equivalenttheoath from

statute and that the;the re-bond,ascreditor, required by
relief ofthe ease andact for debtorspoorthequired by

of athe bond for thenecessitysupersededbeing given,
thinkWe there is no foundationboard of the principal.

statute affords reliefThe to the bailfor these opinions.
these areconditions. Ifcertain performed,specifiedupon

Otherwise remain liable.theythe bail are discharged.
entered on the verdict.betotherefore,is,Judgment

motion, case wastheOn continued.


