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for the plaintiff.Flint]

Burt, Burns Fletcher, for the defendant.Sf

Gilchrist, C. J. authorities,It is not to citenecessary
for the of that if the defendant had beenpurpose showing
indicted for the crime of itarson, have beenwould compe»
tent to hethat theprove down,had threatened to tear house
and would itblow with with hostileup powder, expres-
sions towards the house;the ofand theplaintiff occupants
and it is is offer-that suchevery day’s experience testimony
ed. The difference an for arsonbetween indictmentonly
and the is,case thepresent in amount of andpunishment;
the same that authorize theprinciple would introduction of
such evidence the case,in one itwould render incompetent
the other. The theevidence is for considerationcompetent
of the the the com-whether defendantquestionjury, upon
mitted the The fact of the hav-trespass burningalleged.

been threats the defendant, that he woulding proved, by
burn the are bumhouse, it,evidence that he didvery strong

toand can see no thewe objection testimony.
on the verdict.Judgment

Bergin.v.Adm’r.Willson

a tounder license sell real estate for theproceedings administrator,If the of the
he newa valid have a licensenot resulted in sale, mayof havedebts,payment

an invalidavails of under the firstalthough the sale,deand novo,proceed
and to the creditors ofover thereceived him,have been paidlicense, bymay

■estate.

Appeal of the of dis-the decree probate,from judge
Willson William Farrar,John andthe ofhallowing petition
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the estate for licenseadministrators of of Samuel Bergin,
to sell real estate.

The that,stated under a licensepetition formerlygranted
to the the after tak-forpetitioners proceeded,purpose, they

the oath law to sell the real estate of theing by prescribed,
of the certificate of theintestate; but to the lossowing

beenoath, sworn;are unable to make ofproofthey having
in of which the sales are liable to be renderedconsequence

andvoid, the to be to loss andsubjectedpurchasers injury;
wherefore for license to be them to sellathey pray granted
the inseized,real estate of the intestate died or whichwhich
he had of order todecease,an interest at the time his in pay
the estate,debts the and to make valid theexisting against

totitle the real estate which sell andthey may convey.
It that the avails of the sale under the formerappeared

to beenlicense, had the ad-amounting ¡$385,75, applied by
ministrators to the of the debts of the intestate,payment
and that his heirs the landwere theclaiming pur-against
chasers under the sale.

The been denied the decree of thepetition having by pro-
bate court, Willson, the administrator,surviving appealed

“to this and filedcourt, a statement of the reasons of his
which were founded on the facts, asappeal,” substantially,

above stated.

J. W. G. G. for theWilliams, appellant.&

Burns, for the heirs.

section of 159Woods, J. 12 of the RevisedBy chapter
isStatutes, it that administrator shallrequired every apply

license forfor and a the sale of so much of the realprocure
be to theintestate,estate of the as shall debtsnecessary pay

insufficient,and if the estate is andpersonallegacies, neg-
sale,lect or refusal to obtain or to make suchlicense,such
1 ofshall deemed mal-administration. And sectionbe by
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the the ad-164, of on ofchapter judge probate, application
estate,ministrator, license for the sale of the realmay grant

&c. In of these law,of thepursuance provisions petitioner
is entitled to the decree for this unless thereease,inprayed
be in create awhich shouldsomething prior proceedings,
bar, or render the of the licensegranting improper.

As to this, the is one thatobjection ap-only urged
on the face of the is that licensepears itself, whichpetition

has been and a sale takenalready place,granted, regular
with all the formalities,due and the of thewhole power
administrator as well as the court of been exhaustedprobate,
in to theregard subject-matter.

If for,that be the of theso, licensereally granting prayed
and all the be instituted under itwhichproceedings may by
the be of aadministrator, would for wantmerely nugatory,

state ofon which If such asubject operate.they might
facts and be made to appear, theydistinctly unquestionably

the decree;would constitute a sound toobjection granting
but it be the of the of inhow far probate,may duty judge

to theresort,of this whether beinquireapplications really
license,real estate to be affected the far heor howany by

to be the consideration that a license isgoverned byought
as not thewithininoperativewholly regards property fairly

administrator, not,official of the it is neces-power perhaps,
here toto solve. It is not thesary however,foreign subject,

to observe that that the of orany opinion judge probate,
court,this on form as to whether there beappeal, may any

the administrator canwhich under thething convey probate
license, bewould inconclusive with to thewholly respect

;title that such are not made forapplications ascertaining
are on the oftitle,the but founded conviction the adminis-

them,be ofrealized,trator that meansbysomething may
to the ends of his office. Itpromote legitimate might,

be for if thetherefore, license,a sufficient case aperhaps,
could make estateadministrator it doubtful whether the

administered.were fully
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isthis case itfor inneed decide thatBut we not point,
Itasis incomplete.that the administration yetquite plain

to the statementstrue, otherwise,is fact isthe according
themofin the if the means verifyingcontained petition,

the titleas itBut,had been regardspreserved. practically,
betweenis no differencesale,to the under the thereland

ofand the lossthe of an essentialentire omission formality
heirsit. Theof a withthe evidence complianceproper

formustfinds,caseland, and, prevailclaim the as the they
this evidence.want of

ofland thein the paymentThe beingsellingonly object
said,said,it is as elsewheredeceased,the debts wasof the

of thefrom the availsbeenthat these debts paidhaving
on the ofsale,informal there is no further claim partformer

thevoid,sale wasthe creditors. But if the former money
refundfor mustadministrators,thethe of theywas money

he cannothe for land whichto the what paidpurchaser
of the debtsthem ashold, and the court will treat assignees

instead ofmistake, andhave thus exoneratingthey paid by
of thein the credi-shall be substitutedfund, placethe they

administrators athe law thetors, for whose benefit gave
be forit, such substitutionover necessarypower provided

thethe view taken supremewastheir Such byprotection.
case ofConnecticut, in the similar Wheelerof errors incourt

Maine,in the51,Conn. andWheeler, supremev. 2 byRep.
2 247.Moody,v. Fairf.court, Moodyin

The adminis-an inThe latter case is point.authority
license,and accountedthe real estate under ahad soldtrator

that he had omittedon itsbut,thefor appearingproceeds;
in a new ac-hesale,a bond before the wasto file permitted,

and to have aof the salecount, to back the proceedscharge
license.new

case,in the althoughnew license is presentThe necessary
afterintervenedin the formerthe proceedingsinformality

the administrator’s doingsthe course oflicense,the and in
of the Re=164ofsection 14 chapterbecauseit;under by
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vised Statutes, the sale bemust made within two fromyears
the license.granting

In the case referred to in Connecticut, the wasinformality
in the in the court which theproceedings firstgranted
license, whose decree forwas, cause,that reversed and set
aside. The decree thenew was upon thatgranted ground
there had been no of theeffectual fund,administration not-

sale,the had thebeen realized andwithstanding money by
over to creditors of the estate. had apaid If tothey right

it,retain the creditor. Ifadministrator became the other-
wise, were,their of course,claims theoutstanding against
estate, and thatdemanded the fund should bechargeable

in the course of administration.appropriated regular
of theThe reasons and the casesstated referredauthority

seem are of theto, to be and weentirely satisfactory, opinion
that should bethe decree of the court of reversed.probate

Decree reversed.


