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the nor ofhad neither possession right posses»The plaintiff
constructive, at the time thesion, neither actual nor alleged

committed, nor has hadhorse heto the was anyinjury
timeto the of the commencement ofuprightful possession
he cannotsuit;the and maintainconsequently trespass

therefor. doctrine of ab doesThe initio nottrespass apply.
;Clark v. 1 N. H. 110 v.Carlton, Wilsey,Hanmer 17Rep.

5Wend. v. Vt. v.91; Barton, 97;Brainard PutnamRep.
8 v.Wyley, ; Pond, 367;Johns. 432 Daniels 21 Pick. Dal­

lam v. 6 Watts v.Fitler, 323; Rankins,& Freeman 8Serg.
446.Shepl.

estate,In the this questionmatter of real was settled by
Stearns,court in v. 2 Foster’s 312;this Chellis andRep.

for thatthe reasons decision would seem togiven apply
much force to the here.with point

We entertain no doubt that the of the court be-rulings
and therecorrect, must be,low were consequently

on theJudgment verdict.

Hanson a. v. Russel a.& &

out,a line two towns runWhere between was located and established by the
towns,original proprietors treated,of one of the and that line was for more

towns,fifty years, as the correct one between the heldthan that it must be re-
jurisdictional towns,garded as true line the notwithstandingthe between it

charter;in appeareddiffered from the calls the and itwhere that the line be-
counties,adjoiningalso the line between thethe towns was heldtween that it

jurisdictionalalso the line between the counties.was

necessarilyjurisdictional rightsline thus established does not control theA of
mayprivate property, party grant, althoughand a the lineshow that of his

name,designated by jurisdictionalthe same is a the line.different one from
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for and the close,breaking entering plaintiffs’Trespass,

situated Bartlett,in in the Coos,of on the firstcounty
of and on otherDecember, 1848, and times be-day days

tween that the 29thand of the1850,day day January, day
of the date of the writ, and andplaintiffs’ downcutting

one hundred of the trees,carying away plaintiffs’ pine
of the value of one dollars,thousand and five hundred of
the trees, of the value oneplaintiffs’ of thousandspruce
dollars.

To sustain their thecase, offered the deed ofplaintiffs
James land commissioner for the"Willey, State of New

to Bean, Meserve andHampshire, Alpheus An-Stephen
Gilman,drew dated November 26th, 1831, toconveying

“land,them a tract of bounded as :follows atBeginning
the cornersouthwest of Hale’s Location, on Burton north
line, westerlythence on Burton north line to the northwest
corner thereofand other evidence to show thattending
the were andseized ofplaintiffs a tract of Statepossessed
land, Bartlett,situated in in the Coos,of boundedcounty
on the south the north line of Burton, nowby Albany.

The further offered a of the charter of theplaintiffs copy
of Burton,town dated November 6th, which1766, shows

that the chartered north line of Burton, now Albany, began
at the middle of the side line ofwest and runConway,
west.

It was between the that theagreed ofparties, proprietors
Burton, more than in the north sidefifty years ago, locating
line of ontheir the west side line oftownship, began Conway,
at a north from the actual centre of saidpoint sidevarying
line one mile,of aquarter and, instead of west,by running

arun course from a west course from tothreevarying twenty
north and that the; located thedegrees proprietors actually

line as aforesaid, thecorners andby establishing defining
same trees from corner to and that thecorner,by spotting
inhabitants of have ever claimed the same as theirAlbany
north line.
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of thisthe commencementsincethat,It alsowas agreed
true line be-as theestablished,has beenthe same linesuit,

Bartlett, the court ofof andthe bytween towns Albany
due course ofCarroll,common for the ofcounty bypleas

law.
line ofthat the sidefurther west ConwayIt was agreed

itsof as indicatedsix,about seven miles byis insteadlong
actual middleline,a at thecharter; and that commencing

a due westline of andof the west side runningConway,
admittedbe south of the hereinaftercourse, would cutting

done the defendants.to have been by
defendants,that the betweenalso furtherIt was agreed

of1848, and the 29th Janu-December,of dayfirstthe day
of andthousandcut and carried1850, pineaway fiftyary,

6,claimed as lot No. infrom a tract of landtimber,spruce
is sit-the of tractin town whichsecond Albany,the range,

ofof the line established the Bux-south proprietorsuated by
aforesaid, of a run as indicatedas and lineton northerly by

form-aforesaid,of Burton as and thatthe charter Albany,
Burton, is in the of Carroll.countyerly

nonsuit,forfacts,these the defendants moved aUpon
the transferredthe motion wereand questions arising upon

court for determination.to this

Haywood,and for theBellows, with werewhom Cutler
defendants.

lineBurton,The north line of now is the southAlbany,
is, Burton,If the north line as locatedof Bartlett. by

is in Carrollquothen the inand marked locusyears ago,fifty
no of theand the court in Coos has jurisdictioncounty,

case.
the case hastheit,As we view question presented by

athe It is ques-to do with title to land. merelynothing
and theof not of territorial boundary;tion jurisdiction,

theis to be wherematter determined ascertainingby actual.
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recognized, linejurisdictional is, and such linenot whether
is in exact to the calls of the charter.conformity

It thatappears located her north overlineAlbany fifty
years establishedago, courses and marked the line, by spot-

trees from cornerting to corner, and has ever claimedsince
it as their north line. farAs as know,we this has ever
since been inacquiesced the State and all othersby until this
suit. And our case is of a line located and marked over

and ever sincefifty years ago, claimed as theby Albany
line, and acquiesced in and all as theregarded by jurisdic-
tional line.

If the land the other sideupon of the line was ungranted
land, then it was for the State to interfere. State,The

in the lineacquiesced which thehaving estab-proprietors
for solished a time after the and itlong running locating,

must be as to the State, and asregarded agreed by settling
the line.jurisdictional

Added to this is the settlement and establishment of the
same line the court of common so that it is nowby pleas,

established. And this was done since thislegally though
suit commenced,was it was where theonly ascertaining

was,line the facts at the time it estab-upon wasexisting
lished, notand a line.newmaking

The line was located the in faith,by proprietors andgood
with reasonable to the calls of the andcharter,conformity
in such cases it has been held to be conclusive even in re-

to title. v. Smith,Davis 1spect 496; v.HoustonYerg.
Pillow, 1 481; v. Parker, 1 43.Yerg. Briggs Meigs

would this be so when thereEspecially had been a long
ofacquiescence as in this case.years,fifty

Since this suit was commenced the town of Bartlett has
been taken from Coos, and made a Carroll,of and it ispart

of consideration whether theworthy case could benow
tried in Coos.

Fletcher, for the plaintiffs.
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notit wouldjurisdiction,ofIf this was a questiononly
inour caseus. We couldbe of much to tryconsequence

not, means,Coos. But doCarroll as well as in we by any
muchlines isso between these twounderstand andit;

to us.timber, which,valuable we say, belongs
theirlocatedBurton,The of now Albany,proprietors

charter would war-than terms of theirline further north the
located,the charter wasrant, and all the whichlands upon

lands.were public
the ofThe case raises the whetherquestion proprietors

their charterState,Burton could thedisseize by spreading
on lands not granted.

the is clear that the Statethat lawThe contendplaintiffs
disseized,be disseized. As could not becannot theythey

Burton,had no occasion to enter on the land claimed by
v.not the charter. Owenwhich was covered Bartholo-by

9 520.mew, Pick.
title,of land the Commonwealth will itsA passbygrant

thean adverse Commonwealthnotwithstanding possession,
This wild,of disseized. was unculti-incapablebeing being

fromtheland; State,our title was and we andvated notought
be the location of the Wardcannot by proprietors.governed

v. 3Bartholomew, ; Dyer, ;6 Pick. 409 Hill Greenl. 441v.
v. 512; B,eeves,3 N. H. Jackson v.Permit, Rep.Enfield

Caines 293.3
no title willland,A toparty, paper gain posses-having

•he v.of no more than cultivates.sion Smithactually
7Holmes, N. H. 436.Rep.

charter landsThe of Burton does not cover the on which
v. 7Day,this was committed. N. H.trespass Rep.Enfield’457.

is ofThe State not bound statute limitations.theby
4Baker,on Lim. Mass.34, 40; v. Rep.Ang. Houghton

522.
one,If the charter line is to be as the true theregarded



COOS.116

Hanson v. Russel.

actionplaintiffs’ is well for the deed frombrought, plaintiffs’
the State onwas bounded "Burton north line.agent

J.Eastman, At the time commenced,this action was
the line between the towns of Bartlett and Albany, formerly
Burton, was the line between the counties of Coosdividing
and Carroll, Bartlett in Coos and Carroll.inbeing Albany
Such the fact, the defendants, outset,at the raise thebeing

ofquestion as one that is decisive of thejurisdiction, being
suit. Thispresent question was not anticipatedprobably

the plaintiffs commenced,when the suitby was but being
raised, its decision becomes to the of theimportant rights
parties.

The land is set forth as in theplaintiffs’ Bartlett,town of
in the of Coos, and as bounded on Burton northcounty
line, the action commenced in and their ofCoos,being right
action the as to where that linedepends upon question is.

it be,If as contended for linethe that the charterby plaintiffs,
is the one that is to between the then thegovern parties,
suit was commenced in Coos, and therightly plaintiffs
should have for the the lineBut if thatjudgment trespass.

control,was located the isis the one that toby proprietors
then the was in and mustthe fail.cutting Albany, plaintiffs

The case shows that the run and establishedproprietors
their line more than and that the town ofyearsfifty ago,

has exercised to that line everAlbany jurisdiction up since,
and, of over thecourse, Itquo.locus in also that theappears
court of common which is statute the tribu-pleas, by proper
nal to act in cases,such has established the same line be-
tween the oftowns and Bartlett, as the trueAlbany juris-

line. This,dictional done since the commence-although
suit,ment of this and no effectalthough having binding

the is still evidence of the fact of the existenceupon parties,
of the line.

facts, must, think,These disclosed in the settlecase, we
the line the and counties. Itbetween townsjurisdictional
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and sosuch a establishedlocation,is so longpractical long
control thein, that it must ofacquiesced question jurisdic-

direction,thattion, and limit the extent of Coos incounty,
to the line.proprietors’

theBut the is withinquolocus in jurisdictionalthough
suitof Carrol the wasand, wrong-county, consequently,

it does notCoos, local,in the actionfully being yetbrought
have not a causefollow that thethereby goodplaintiffs

the of Car-of sustained inaction, which be countymay
roll.

are notthereBut were the actioneven brought,rightfully
to to decide thesufficient facts in the case enable usfound

thesequoto the in as betweenof locusquestion ownership
thedeed,in the under whichThe plain-parties. description

tiffs describes the line as Burton north line.claim,say they
there were1831,the time deed in twoAt the was given,

extent Burtonlines, lines,to some as north oneknown
that which is indicated in the thecharter, and whichbeing

one,claim as the true and the other thatplaintiffs being
which the had established. thereNow is noth-proprietors

the to indicate of these linesin deed which was intend-ing
be aed. It latent whichmay, perhaps, ambiguity, might

be trial the case.a of a wasexplained upon Perhaps plan
used, deed,in the which would aid in themaking settling

various other mattersand aquestion; might appear, upon
case,full trial of the which would determine theclearly
But we need make no furtherplaintiffs’rights. suggestions

case,the of the themerits since ofupon question jurisdic-
tion settles the action.present

the commencement of this suit the of Bart-Since town
has, an of the alett act become of theLegislature, partby

Carroll,of and no as to willcounty difficulty jurisdiction
arise another suit. The of counsel whetherupon suggestion

Coos,the action could be tried in Bartlettpresent being
anow of Carroll after the conclusionnot,doespart county,

will,to which have Itwe to be examined.arrived, require
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be an of thehowever, found, think, examinationwe upon
act, that the is against.provideddifficulty suggested

Motion nonsuit grmted.for

v.Bedell Stevens.

causes,only intrinsic andJudgments are arrested for when the statement of the
action, only,plaintiff’s inacurate,and that iscause of defective or the defect

cured'by generalis in his favor.a verdict

judgment, judge only record,theUpon in arrest of court frommotions the and
trial; andplace they presumenot from took at the after verdictwhat will

every thing proved thethat was which averments of the declaration will war-
they presume that a cause provedrant. But cannot of action was nonewhere

omitted,fact isstated; implieda material which cannot be inis and where or
stated,findingthe of those which are the will notinferred from verdict cover

the defect.
declaration, alleged purchasedthat hein his of the defen-plaintiff,theWhere

C.,against and that the defendantone affirmed C. topromissory notedant a
fact,credit, when, poor,in he andwas the note was of noperson goodinabe

that theplaintiff said defendant deceived and defraudedvalue; and so the
Held,damage, assumpsit,that the declaration in&c. was bad inhishim to

case, Held, also,in allegingand bad in not a scienter.averring promise,anot
upon warranty,in case agood warrantynot a declaration as noit wasthat

in it.statedwas

a The declaration ason was follows:Case, warranty.
“ for that the saidcase,of the Abraham Bedell,aIn plea

wit,to on the first ofheretofore, A. D.day August,jr.,
Lancaster, of thesaid said Calvin P.requestat1851, by

note,of him a Alfred Carl-Stevens, signed bypurchased
to one A. V. or inStevens, bearer,madeandton, payable

and cents, demand,dollars onof fifty-ninethe sum fifty-five
the Calvin P. Stevens affirmed theand thatuse, saidwith

credit, when, fact,in in heaCarlton was person goodsaid
saidnote of no value. And so the Abra-and thewas poor,


