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defendant, forlaw,of it is still in thethe hands ofpoint
the use. The mere inplaintiff’s writing, uponapplication,
the can of theexecution, make no as to thedifference rights

and thereto.cannot beplaintiff, asregarded injuriousbeing
There bemust, therefore,

on the verdict.Judgment

Downer v. Shaw.

An action of debt on a is not taken out of thenote, ofpromissory theoperation
statute of an of the defendantlimitations, by express to thepromise pay note,

six next before thewithin commencement of the action.years

founded on a recovered injudgment Vermont,Debt, and
also on a note.promissory

the theTo counts on note the defendant thepleaded stat-
of limitations, accrevit,ute &c.,non to which there was the

of accrevit, &e.,replication andgeneral issue was joined
thereon.

noteThe was dated and more than sixpayable years
to the ofcommencement this suit. Onprior the trial the

offered toevidence anplaintiff prove andacknowledgment
to within six thepromise Butpay years. court ruled that

such evidence was not sufficient to maintain this action on
note.the

No evidence asoffered tobeing the a verdictjudgment,
was takenthereupon consent for theby defendant, subject
to the of this courtopinion on said of the court ofruling
common pleas.

W. P. forWheeler, the plaintiff.
On there is noprinciple reason anwhy acknowledgment
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theshould not haveand a sixnew withinpromise years
The form of theeffect in debt as in pleasame assumpsit.

In both casesthe same.and arereplication substantially
to isathe new moral obligation pay,promise, supported by

real of the action.the foundation
the extent of thedo not to settlingThe authorities go

Cross,v. 3in this case. A’Courtraisedquestionprecise
Sullivan, 124,v. 6 N. H.Bank Rep.and329, ExeterBing.

thereIn the former case was noactions in assumpsit.were
the is the case inand sameof a newevidence promise;

H. 336.Wilder, 4 N.v. Rep.Rice

defendant.Vose, for the
settled in v.in this case was RicequestionThe precise

decision336, which wasH.Wilder, recognized4 N. Rep.
Sullivan,v. 6 N. H. 133.in Bank Rep.confirmed Exeterand

v. C.Taylorin 11 N.Spivey,settledwassameThe point
427.Rep.(Ired.)

v. WilderRice was decided re-whichunderstatuteThe
Statutes, in view of thepassedthe Revisedsame,themains

inwhich was perfect withthen harmonyconstruction given,
made no change.havinglanguage,its express
case out of the statuteof ac-taking any byThe policy

has beenor new matter ofpromise, alwaysknowledgment,
theof the States requiredoubt. Many acknowledg-great

to have that effect. No courseto be in ofwriting,ment
of isas the action debt concerned,so far re-here,decisions

the. obvious of thefrom importa languagequires departure
v.decision in Rice has ac-Wilder, nowTheof the law.

v.settled law. Bellows 13 N.Parsons,the force ofquired
authorities cited.and256,H. Rep.

the beclaimed would nowplaintiffThe construction by
act ofto a new legislation.equivalent

action of debt,This is an founded aJ. uponWoods,

Vermont, and also ain uponrecovered promisso-judgment
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thenote. No arises the country question upon upon judg-
for relates to thement. The considerationquestiononly
toof the evidence the action themaintain uponsufficiency

note. The court ruled that the insufficient forevidence was
that The issue the waspurpose. presented by pleadings
whether the ofcause action accrued within six nextyears
before the commencement of the action. The note became

and sixdue more than before the date of theyearspayable
suit. The ofcause then is,action accrued —thatoriginal
the claim in became due andsuit actionable more than six

to the time thisyears prior when action was commenced.
The didcause of action not accrue sixoriginal within years
next the time the suit.ofpreceding

anis,The whether ofquestion debt,theacknowledgment
or ita to within sixpromise can have the effectpay years,
to the thetime when cause of action accrued,enlarge or to

it a asdown to recent as the date ofperiod thebring ac-
or and to remove theknowledgment promise, bar,statute

and still a of actionright the note. It isgive upon entirely
that, inwell settled an action of aassumpsit upon promis-

note, an to theexpress orpromise same, asory pay partial
debtor,made the and indorsedpayment by thereon, or an

of it as aunqualified acknowledgment debt,subsisting
isthe liable and towhich willparty willing pay, furnish

sufficient and aevidence ofcompetent new thatpromise
issue thewill maintain the on theofpart plaintiff, such as

that which is raised in the case. Inpresent such a case the
made within sixnew promise establishes theyears, issue on

the of the and entitles thepart plaintiff, to recoverparty
the cause ofupon action, tooriginal his declara-according

tion. The tonew is bepromise either asregarded furnish-
newa cause of action, which theing upon action bemay

maintained, or as the causerenewing original upon which
the statute will as it did beforeagain theoperate upon

cause. A new in this isState, holdenoriginal notpromise,
theto revive but theoriginal debtpromise, only original by.

von. xxviii. 11
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not­thatreason of the But it contendednew ispromise.
oftake an action assump­a new wiiipromisewithstanding

never­limitations,the ofsit out of the statute ofoperation
in to theit will not have the referencetheless, same effect

ofof debt founded a contract. The case Riceaction upon
of4 H. seem to be decisiveWilder, 336,v. N. wouldRep.
tofoundraised in the if that becase,the question present

the an ofThat, case,law. like was actionbe good present
defendantnotes, to which thedebt pleadedupon promissory

sixdidcauses of action not accrue withinthat the several
did accruethe that said causesrepliedand plaintiffsyears,

of the action,the commencementthat beforewithin period,
that when theIt waswas thereon. provedand issue joined

defendant,thewrit,serve the uponofficerwent to being
honest,it andhonest, saiddebt was waswhether theasked

Richardson, J., theC. who deliveredfor judg­was goods.
“ this iscourt, said, in casequestionof the Thement

before the commence­sixa within yearswhether promise,
debt, will fake anto asuit, simple contractof the payment

thecontract of statute of lim­such outdebtof uponaction
“ of de­remarked, The thefurtherHe proprietyitations.”

that anit been heldwhich has acknowledgmentincisions,
statute, is,out of the in thewill take assumpsitof a debt

to the case ofmentioned, questioned (referringcase just —
to3 And we are inclinedv. Cross,A’Court Bing. 329.)

those decisions accordwhetherthink it questionablevery
Butof the statute.intent, and spiritreal object,with the

no in thathavebe,that we hesitation holdinghowever may
to ac­be thethose decisions cannotthe of appliedprinciple

thethat evidence offereddebt, plaintiffstion of and the by
ver­to thesustainin case insufficientthis was altogether

defendant,the when themadedict.” admissionThe by
as ais in thehim,writ served opinionwas upon regarded

to be insufficient to sus­it is determinedandpromise, yet
citedJustice, in theThe Chieftain the verdict. opinion,

inJ.,C.Best,the language bywith employedapprobation
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'¿he re­to. Thev. referredCross,case of A' Court already
to,referredMr. Justice in the caseBest,marks Chiefof

“ The statutethis are as follows:case, saysbearing upon
debt, detinue, andcase,that on the account,actions trespass,

ofbe six after the causeshall withinreplevin, brought years
observed,action, actions,and not after. These it will be

the the limita­act,are mentioned in the same section of and
thetion of be isthe time within which must broughtthey
thesame in all of these. In all of these except assumpsit,

six commences from the moment there is a cause ofyears
action, and that time cannot be acknowl­enlarged by any

But in it has been holden that al­edgment. assumpsit
six have the debt contracted,since wasyears elapsedthough

debtor to itif the within six he cannotpromises pay years,
avail himself of the of the statute;protection however,
this founded on a moral consideration, is apromise, new
cause of action. It seems to me the shouldplaintiff have
been to declare on theobliged newspecially andpromise,

not to have been to revive theought permitted causeoriginal
action,of for thewhich statute nodeclaresexpressly action

beshall the thebrought. By present defendantpractice,
has not such distinct information as I think he is to,entitled
that the tomeans avail ofhimself somenewplaintiff promise
to recover a stale demand. The real cause of isaction kept

view,out of and one that cannot beentirely issupported,
forward.”brought

It is clear that Chief Justicequite Best understood that
in a is theEngland statute, evenparty protected by against
the effect of new and theany of sixpromise, lapse years
from the cause will form a conclusive bar inoriginal all
forms of action except and that anassumpsit, express prom-
ise will not revive the cause.original

In the case of v. Sullivan,Bank 6 N. 133,H. it isRep.
said “in no form ofthat action can aexcept assumpsit
case be taken out of the statute oranyby acknowledgment

in of the debt.” And the of A' v.casespayment part Court
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Cross, Wilder,v. in of thatand Rice are referred to support
been counseldoctrine. No cases have cited theby vigilant

able,for the nor have we been after and pa-longplaintiff,
a a different doc-research,tient to find case in whichsinglg

holden,been or even that countenancetrine has gives any
be that men-to the idea that the time enlargedmay beyond

an betioned in the statute within which action may brought
ofmaintained, in other form action than assump-and any

ordebt,of of the pay-reason ansit, acknowledgmentby
it, aof or even newby promise.ment of any part express

ofall in theauthoritythe absence ofIn support position
not feel warranted inthe we shouldassumed plaintiff,by

as a direct de­it what we regard beingsustaining against
asWilder,of the in Rice v. recognizedcision point distinctly

v. and to whatSullivan,law inthe settled Bank contrary
ofbe the doctrine of the courtsassumed towell bemay

of as furnished theit,the evidence by opin­uponEngland
Best,Mr. Chieflearned a as Justiceion of so able and jurist

a' different constructionlittle reason towith so justifyand
beWe think itof the statute. wellmayand application

resulted init not havewould promotingdoubted whether
done,a extent than has been totóofthe ends greaterjustice

considerationthe statute law under withhave administered
orletter it. No evasiveto the of partiala adherencerigid

been made or relied that werehave upon,wouldpromises
intoto lull the holders of contractsand intendedmade only

thein order thatand promis­remissness confiding security,
claims,the of andevadesors payment justmight perchance

the course ofof thrownthe wide field openlitigation, by
to the effect of athe decisions in reference promise upon

limitations,the statute of would have beenthe ofoperation
at­the and vast labor whichclosed, and vast expensekept

time itsaved,have been while at the sameittended would
means ofthe most ampleis believed possessingby many,

beenhavecause of truth and wouldthat the justicejudging,
The decision in thissustained.at least wellequally
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effect to cause creditorswill,case have theperhaps, only
the redress an actionsituated like to seek byplaintiff,

forfounded the itspromise resting sup-upon express proved,
tothe debt for a sufficient considerationupon originalport

sustain it. the effect of the law as weAnd holdingonly
do this case,in future cases like the be towillupon present,

the to in torequire declare andplaintiff special assumpsit,
set forth the true and of actionreal which heupongrounds
intends to hisand to sustain case thefinally by veryrely,
same character of of a to thewhichproof promise plaintiff

inresorted the case.present
We are thetherefore,of the that the ofopinion, ruling

and therecorrect, be,court below that mustwas
on the verdict.Judgment

ofPetition Howard & a.

ofUnder the the Revised allprovisions t© theStatutes, chap. 50, § 4, petitions
highways,of common in tocourt relation will bepleas referred to the road

objectionnoif sufficientcommissioners, appears.

highway been ina had laid outWhere and discontinued1850, the road com-by
inin and 1854 amissioners was1852; forpetition the samepresented road to

be laid after ofheld, that the two from the oflapse discontinuanceyearsout—
thethe would be that aroad, new casé had and thatpresumption thearisen,

should be referred to the road commissioners.petition

for a in Chesterfield, in thishighwayPetition, county.
the term theAt of ofSeptember court common 1850,pleas,

of the roada commissioners was outreport accepted, laying
the for thein withhighway prayed petition,present together
a of thecontinuation same road the ofin town Swanzey.

the term, 1852,At March of the common apleas, report
of the to ad commissioners was soaccepted, discontinuing


