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by to maintainrequired statute fences on tbe sides ofcorporationsRailroad are
adjoin railways,all androads, of whose land the'protectiontheir for the[

lands, except theupon corporationsthe where haverightfullyareall who
adjoining buildingof lands andpaidand owners the forsettled with the

maintaining the fence.
bound, statute,byatnot either common law or tocorporations areRailroad

trespassers.benefit offence their roads for the

railway,piece adjoiningland anda of theircompanya railroad ownedWhere
company’s piece,adjoining was noa the and thereplaintiff owned tractthe

and of the and noplaintiff’s corporation,land thebetween the land]fence
them,any fence between and therebeen taken to have division ofsteps had

company’s piece railway,and the and theof landno fence between thewas
land, strayed uponsheep upon theyhis whichturned his own fromplaintiff

uponand and werecorporation,of the thence the railroad tracklandthe
Held, plaintiff againstthat the could an action the com-not sustainkilled —

sheep.the loss of thepany for

theover eleven ofTrespass, for plaintiff’s sheep,running
cars of the and de-the and railroadengines company,with

them.stroying
ownedevidence that the railroadin companyIt appeared

and theland their road land owned byof betweena strip
the plaintiff.

land andthefence betweenThere was no plaintiff’s
land andor theof theland between plaintiff’sthe company,

thefenceof the betweenNo divisionrailroad track.the
beenhadland the defendantsland ofand theplaintiff’s
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made, noand notice toeither the other to abuildgiven by
fence.

The hisplaintiff turned his own fromupon land,sheep
which the land of the anddefendants,escapedthey upon
thence the railroad andtrack, were killed theupon by
engine.

The defendants’ counsel contended that the railroad com-
are not bound theirfence,to that topany isonly liability

the landowner for ifpay do notadjoining fencing, they
fence after notice.

That the law in to does not wherefencingregard apply
the land,own the but the law in tocompany regard adjacent
land owners governs.

That ownif the land to their railroad,adjacentcompany
are not bound to land,fence such andthey are notagainst

liable for toaccidents creaturesany happening wrongfully
on their land.

And therequested court to instruct the accord-they jury
to these but the court instructeding positions; the jury

that, for thethe of taketrial, the lawpurposes wouldthey
to be that the torailroad were bound maintain acompany

theirfence between track and the land.plaintiff’s
The found a verdict for the which the de-plaintiff,jury

to aside,fendants moved set that a trialand new bemight
the ofon error in the instructionsgranted, ground alleged

motion,the court;of and the questions thearising upon
transferred to court forwere this determination.

with forWheeler,whom was the defendants.Cushing,
The in its raises the of thecase, present aspect, question

toof the railroad fence its weroad, andliability company
say,

I. The of to fence their roadsrailroadduty companies
is a matter of statute. who a onA person pitentirely digs

be liable for toland,his own accidentswill not happening
atthere. common un-And, law,creatures andwrongfully
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thedividedstatute,der our until the fence is byproperly
to fenceor no man isviewers,fence agreement, obligedby

each manhis the of butothers,own land cattleagainst
must, at his creatures on his ownown his ownperil, keep

Clay-land. v. v.Blythe 158;Cro. James DeaneTopham,
36;7ton, Avery Maxwell,Taun. v. 4 N. H.489; Rep.

Teivksburyv. 7 N. H. 518.Bucklin, Rep.
aThe statute seems to be to whereoperatedesigned

railroadis themore,of and acquiredright byway, nothing
so farowner,It the of the landis forcompany. protection

as his and it.convenience security require
the theIf the land railroad dutyowner company,notify

the landof if this bearises, and duty neglected,fencing
of theavail himselfowner may statutory remedy.

not bound fenceII. The railroad are tocompany against
are fence for thethemselves. not bound toThey protection

them,of In to land owned aretrespassers. regard by they
be toowners;like other land fencethey may compelled by

are not liable forlaw, and accidents to cattlehappening
the land ofon thewrongfully company.

theVose,for plaintiff.
inThis accident of the railroadconsequencehappened

to do that which the them tolaw requiredhaving neglected
their road. If the statutedo, is,that fence does not say

terms,this in it does at least Rev.express by implication.
142,Stat. ch. 6. The accident having happened through§

their the for theis liable lossof theneglect, corporation sheep.

Eastman, J. It is not found the case norby suggested
in the that the animals were killedargument, plaintiff’s

inexcusable on the of the de-through any partnegligence
fendants or their inservants, cars;their andenginesrunning
and, therefore, no arises as to on thatquestion any liability

We do not understand the to contendaccount. plaintiff
the exercise care andthat defendants did not all ordinary
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road,in the use of their but he insists that theprudence loss
is one which must fall the inupon corporation, consequence
of their not the fenced where the wenthaving railway sheep

it.upon
It be as settled in this State two recentmay regarded by

at leastdecisions, statute,that our by implication, requires
that railroad shall maintain fences on the sidescorporations

allroads,of their for the of whose landsprotection adjoin
them. of the statute are asThe sections follows:

“ If railroad shall to a suffi-keepcorporation neglectany
on each side of their road,cient and lawful fence any person

insufficient,land such fence iswhose may notifyagainst
thereof,of and if such fence shallthe such corporationagent

notice,after suchbe made sufficient withinnot twenty days
fence,such andof such land make or repairthe owner may

in an actionrecover of said ofcorporation,may, thereupon,
mak-indouble the amount expendednecessarilyassumpsit,

however,: provided,or the same as aforesaiding repairing
notthis section shallthat the of applyforegoing provisions

have settled withshallto case where such corporationany
and maintain-and the owner of land forsuchpaid building

150, ;such fence.” ch. 46 Rev. Stat. ch.Stat.ing Comp. §
142, 6.§

“ forIf been thus settled with and paidany person having
so to do,such fence in shall suchrepair,keeping any neglect

themake and recoverrailroad suchcorporation may repairs,
of the liable.”thereof Comp.expense personnecessary

Stat. 7.150, 47; 142,ch. Rev. Stat. ch.§ §
Under instatute,these sections of the it held Townswas

v. railroadRailroad, 363,The Cheshire 1 Foster’s thatRep.
are fences,not bound to make orcorporations exceptkeep
land of Thethe the railroad.persons adjoiningagainst

be,converse of the would of course thatproposition they
tobound maintain fences the lands ofare personsagainst

the road.adjoining
Railroad,In v. The theDean Sullivan action was brought
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for occasioned hisowner,the land bydamagesadjoiningby
of ofreason theland,cattle’s from his neglectbystraying

for dam-land,to his and alsothe fencecorporation against
land,his occasioned bysustained onages by trespasses

theraisedsuch and the argu-neglect; question byparticular
astatute,clause thewas,ment the of imposingwhether

a sufficientthe for notpenalty upon keepingcorporation
the relieved theroad,and lawful fence each side ofupon

the landfrom other actions forcorporation damages by
it;the so to fence whetherowners, occasioned neglectby

to thethe of the statute exonerate corporationwas design
double the amountall that offrom except payingliability,

theorthe land owner in repairingbuildingexpended by
the court de-after due notice to the andfence corporation;

;of statute andcided that such was not the intention the
arerailroadterms,in thatheld, corporationsthey general

of theiron the sidesstatute to maintain fencesrequired by
roads. all cases ofThis to complaintapplied by adjoining

owners,land had themselves been forwhereexcept they paid
nothe The decision went further than toduty.assuming

to for the facts did not it.owners,land requireapply
have been asdecisions theThese two regarded settling

statute,the soto be far as to defineput uponconstruction
rests railroadwhich touponthe corporationsobligation

it is that are; and this: bound totheir railwaysfence they
ofthe sides their roads thefences on land ofagainstkeep

road,the where thepersons adjoining except corporations
have with and the ownersshall settled of thepaid adjoining
for the fence.land andbuilding maintaining

extendit is this case to theBut ofsought by obligation
thethe doctrine of decisions alludedcorporations beyondthe

toand to make them liable whether theto, all landpersons,
allnot,the railroads or and for losses thatadjoin happen

thethe destruction of roads from theproperty uponfrom
the beof whetherfences, thewant property rightfully upon

toor The amounts that thethis,roads not. cor-argument
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areporations required law to maintain sufficient fencesby
the sides of roads, are,their and therefore liableupon to all

for all a topersons failuredamages consequent upon keep
the fences, of otherup considerations what-regardless any

ever. theThis must be for the facts in the caseposition,
show that action cannot be sustained suchthe unless upon

that the did not ad-show landgrounds. plaintiff’sThey
the and that his had ornojoin sheep permis-railway, right

be ofsion to it. a landThe ownedupon corporation piece
their The a tractownedadjoining adjoin-railway. plaintiff

be-the to thepiece pieceing belonging corporation—-the
to the the railroad andbetweenlonging corporation lying

the land. There fence thewas no betweenplaintiff’s plain-
tiff’s tract of land the to theand piece belonging company,

toand no had taken either havebeensteps by party any
there thedivision. Neither fence betweenwas any railway
theand the owned The turnedpiece by company. plaintiff

the tract,his and thesheep upon defen-they strayed upon
dants’ and then the andupon were killed.piece railway,

that,it is clear, facts,Now these the hadupon nosheep
beto the defendants’ of land. wereright upon piece They

there, each bound to histrespassers ownparty keepbeing
cattle his land. wellown It is settled thatupon where
there closes,are with an undividedadjoining fence,partition
which each owner is bound to in askeep was therepair,

here,case each is to his cattle onrequired his ownkeep land
at his v. 7Tewksbury Bucklin, N. H.peril. 518; AveryRep.

Maxwell,v. 4 v.36;H. Low,Rust 6 Mass.Rep. Rep.N.
5v.90; 356;Little Greenl.Lathrop, v. 1Ricroft,Pomfret

Wms. Saund. 321. And this would haveplaintiff been
liable for done theany thedamage defen­by sheep upon
dants’ of land.piece

evident,It is then,.that theentirely were notsheep right-
the theland offully upon the railroad.company adjoining

The law the no to havegave plaintiff there,themright and
the defendants had him no Andgiven unlesspermission.
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the are to fencecorporation wrongdoers,obliged against
those who have no in the landinterestagainst adjoining

the and it,railroad no to be the action mustright upon
fail.

Were athis ofquestion between owners landadjoining
there could be no fordoubt the the doctrine isupon subject,
settled authorities,numerous that the owner of aby close
is bound to fence arecattle which inonly against rightfully
the close. Avery Maxwell,v. 4 N. H. ;36adjoining Rep.

v. 6Rust Mass.Low, Wells v.90; Howell, 19 Johns.Rep.
385; v.Thayer Arnold, 4 Met. v.589; Lord Wormwood,
29 Maine v.282; Dovaston 2Payne, H. Black.Rep. 527;

v. 5Lathrop,Little 356. theseGreenl. And sheep being
the defendants’ of landupon thewrongfully piece adjoining

the would not berailway, to fence theircompany obliged
railroad them.against

beCan this rule unless ?changed statute Canby express
inthe bewayplaintiff’s position, sustained,any indepen-

ofdent the sections of the statute havewhich'we quoted?
We have reflected the much,matter andupon have exam-
ined it to see if we could discover satisfac-patiently, any

which should uslead to theprinciple from ruletory depart
thelaid down authorities cited asby governing adjoining

owners; to see if there was. reason which shouldany give
a over a railroad,any anwrongdoer greater rights being

owner, over anthan individual. And we haveadjoining
tobeen unable find We have been unable seetoany. why

a is a ofwho landperson upon piecewrongfully adjoining
railroad,a should be to so far isas he con-permitted say,

cerned, him,that the railroad shall forbe fenced moreany
he is to it to anthan heindividual;permitted say why may

to thebe use landsecurely of ad-enjoypermitted wrongful
railroad,a he has towhich himself,appropriated andjoining

he is' morewhich than to theupon trespassing, any enjoy
of the of individualsuse land situated. And wesimilarly

been to if thehave unable see as haswhy, plaintiff’s sheep,
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shown,been were on the defendants’clearly wrongfully
railroad,and from whereland, thence strayed upon'the they

had no to and killed anbe, were unavoidable acci-right by
he should be to recover their hedent, value. Ifpermitted

acan, himself fault,then in recover dam-may party, being
notfor an which would have to him,ages injury happened

for his same fault;had it not been then he takemay clearly
his ownof wrong.advantage

to thecome consideration of theBut we will question
is in the thethere statuteany thing upon subjectwhether

therecan aid the whether isplaintiff;which any thing
tothe fence their roadcorporation againstwhich obliges

asare aswell thewhich wrongfully righfully uponcattle
close.adjoining

v.in Railroad,seen that Towns The CheshireWe have
363, it was held that railroad corporationsFoster’s Rep.1

orto thefences,malee except againstbound keepnotare
the Inrailroad. Dean v. Theof adjoiningland persons

“316, that,2 it was saidRailroad, Foster’s atRep.Sullivan
of lands owe each other nolaw, owners adjoiningcommon
to to maintainno fences.and areduties, subject obligations

if the lands arebound,arestatute, improved,theyourBy
fence Rev. Stat. ch. 136.the equally.partitionmaintainto

track,own their railroadland,of where theyAs owners
to the same liabilities as other own-are subjectcompanies

both thecases were decided statute;uponTheseers.”
it would seemthem,to that these de-plainand according

thethe land themselves,adjoiningfendants,'owning railway
roadfence theto ontrespassersnot bound againstwere

these decisions toAre be overruled,road. orandlandtheir
toso as cover the case ?extended plaintiff’sdoctrinestheir

the of thedoubt thatis no safety traveling publicThere
be fenced so as toshall anypreventthat railwaysrequires

source whatever;fromthem any ordinaryuponincursions
ifstatute,of our lived to,upfullyprovisionsunder theand

roads not sufff-the would bethatseldom happenit could
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offenced to secure from that source dan-ciently passengers
not be bound toeven in a whereBut mayger. place they

where the have set-fence, as, instance,for corporation may
it,tled the for stillwith land there wouldowner maintaining

a the ainterest in to have fence in suchbe deep company
for not be for delin-would heldplace; only they up, any
to the condemnation of andquency, opinion,public might,

.1850,be liable theunder statute of but com-perhaps, being
mon carriers of forare liable allpassengers, they damages
that arise to fromthem even the smallestmay negligence
on their or of their 2that servants. Kent’s Com»part,

an602. And should befal a in theinjury passenger
a fence of thefrom the of oncars, road,want partany

thethink that could not de-corporationwe successfully
thean action for same the thatupon groundfend they

to a fencenot have that of thewere road.upon partobliged
toundertaken fortransport hire, it is.Having passengers

to have andsafe well madetheir and cars::duty engines
careful, and faithful toservants runtrustworthy them; a

as toso well constructed be forroad safe transportation
and soit, well in all as not toupon guarded respects expose,

to or theirtheir lives to Notpassengers injury danger. only-
the cars theare and of theengines corporation,butproperty

the road itself. As a have itsgeneral exclusivething, they
and and are as much bound tooccupancy, havepossession

their road safe and in order, as their andgood cars ;engines
inand case of an accident from the want of a fence, they

not be towould shift their as carrierspermitted liability
a on the road, who notwould have beenupon trespasser
hadsuch, the road been fenced. In such a caseproperly they
not that had settled thecould with landsay they adjoining

owner for fence,and and hencethe weremaking maintaining
forliable, have make the fence,not the to inthey power

instances,such where the to doland it.owner neglects
isThis the seventh 142 thesection of ofgiven by chapter

Statutes,Revised before cited. thatNeither could.they say
VOL. XXVIII. 12
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the road and were not boundthe landowned adjoiningthey
it, so not forliable,to fence and were theirstatuteby duty

for theroad ofto have their theirproperly guarded safety
an tobe answer suchwould any position.passengers

the well be held liable for in-But maywhile corporation
havewhom undertakensustained passengers theyjuries by

when those arise fromto faultinjuriestransport, anysafely
either in to see thatof thethe company, neglectingon part

otheror fromfenced,is hadroad any delinquency,their (and
thewhenbefallen plaintiff’spassengers sheepany injury

have been liable for thekilled, the corporation maywere
thoseno means follows that who have noityet bydamage,)

in and have nothe company any respect, rightclaims upon
canwhatever,for recoverthe road purposebe anyto upon

received while thusfor unavoidable tres-injuriesdamages
road. It would seem to bethe thecertainlyuponpassing

into oura newof principle legal jurisprudenceintroduction
an action.suchsustainto

statute to makedefendants boundthe abyBut were
?land and their road Did thetheir ofpiecebetweenfence

that should fence their roadintend againsttheylegislature
world,the and to make themand liableagainstthemselves

whatsoever, however be occa-theydamages mightfor all
fence ?did not soifsioned, they

that to theseen two decisions alludedWe have according
the case. But we will matternotsuch wasto, examine.the

further.a little
theobserved that 46th section of the statutebeIt will

after the landcited,have of own-stating remedywewhich
the road be not contains afenced,in case iners, proviso

“ however, that theProvided,terms: foregoing pro-these
shall not to caseof this section whereapply anyvisions

andhave settled with theshall ownerpaidsuch corporation
and suchfor fence.”land building maintainingsuchof

to contractthe withpowercorporationgivesprovisoThis
them andowners, and for makingland pay maintaining•the
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the of as the land arefence; course,and so far owners con-
cerned, or to the ofhave shiftrights, responsibility making
and the fences between their and the rail-landmaintaining
road landthem. Where the owner has assumed theupon

of fence,the and hasduty beenand.maintainingmaking
for thatpaid it, he cannot there is no fence. Nowcomplain

if the can, statute, contract thewithcorporation by adjoin-
land to fence,make theing owner and maintain and if such

contract, out,when carried shall relieve the fromcorporation
fence,the as itmust, follows,it as an una-making clearly

voidable inference, that the becannot liable tocorporation
the there noland in of fence,owner norconsequence being
to andone to those arewhoany except passengers rightfully

the The this,road. statute amounts to that itupon may
be a matter landof between owners and the cor-agreement

formerwhether, so far as the areporation concerned, there
roadshall be between the and thefence landsany adjoining

or the and theIf, then,not. owner of thecorporation land
fence,to the so that there onedecide as be ormay may not,

it towould seem follow that theclearly corporation,very
can,land so far asowner,itself the the statute isbeing obli-

take ;such course as it and thatplease conse-gatory, may
there no of theis statute which thequently provision by

can be fenceto between itscorporation required own land
and its It pannot, therefore,own road. be said that the

were the ofplaintiff’s land the de-sheep uponrightfully
onfendants, the that the statute them toground required

have a fence the road,where went the moresheep upon any
than the considered. Thereupon general principles already
is no thecompulsory requirement upon corpora-statutory
tion to fence own land and their roadtheir landagainst

can makeroad,owners who do not which thattheadjoin
in on the defendants’wit,the to his trespassright plaintiff,

wasof land, which, allpiece upon principles, wrong.general
he loss aroseAnd if in and his inwas himself the wrong,
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then no sustainedof that action can beconsequence wrong,
him for the accidental destruction of his property.by

case,in thisThe result at we have arrivedwhichgeneral
bothdecisions,is sustained several recent Englishfully by

IndiaIn v. and Westand Ricketts The EastAmerican.
Railway 12Company,JunctionDocks and Birmingham

520, the plaintiff’s sheep,Law and whereEquity Rep.Eng.
rail-close, the defendants’on A.’s strayed upontrespassing
thea defect of fences whichwhich throughway, adjoined,

main-to make andbound as A.defendants againstwere
the couldkilled, held,and were it was thattain, plaintiff

statute,law or under the or onrecover, either at commonnot
athe defendants exercisedthe that dangerousground

to and maintain fencesthe maketrade; obligation apply-
or theas the owners ofoccupiers adjoiningonly againsting

close.
similar to those inthat case were theThe facts in very

to beand the decision inone, appears preciselypresent
were bound the statute toThe main-bypoint. corporation

ofwas owner a close;the the adjoin-tain fences plaintiff
the of anothera close which was property company; bying

fences thein his came ad-a defect the plaintiff’s sheep upon
in the road,and a defect fences theclose, by uponjoining

the and were killed.the upon railwaysheep strayed
v.in Jackson The Rutland andSo RailroadBurlington

court,Vermont term, itCompany, 1853,supreme February
of animalsheld the owners suffered tothatwas go astray,

railroad,a cannot recover theirand for de-trespassing upon
ontrain,a without the ofstruction theby negligence part

of even the isservants the when undercompany, company
to fence its road and has omit-obligationspecial statutory

to do so.ted
of asthe the defendants’ as wellcharter,provisionsEy by

the theState, requiredofthe law wascorporationgeneral
“ build and maintain sufficient sideto fence on each of their
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iroad the whole route thereof.” ableThe Chief Jus-through
tice, who delivered the of the court in thatRedfield, opinion
case, is and indecided his views the sub-explicitvery upon

In the course of the uses, substance,he inject. opinion
the “We cannot conceive howfollowing language: any
one can be said to be interested in the maintainingdirectly

theof fences aupon beyond adjoining proprietorsrailway
land, road,of and those who travel the either asmay upon

This enactment theor workmen. onlypassengers places
anin of Thedefendants the position adjoining proprietor.

thestatute this burden exclusively uponimposes railway,
is to bewhich, proprietorsas between adjoining generally,

the ofBut matter suchborne and equally. adjoiningjointly
a of between theis subject stipulation adjoin-fence always

or or become so, at time,occupants proprietors, may anying
one.the of interference Hencewithout itany wasright by

the defendants tofor with thestipulate landcompetent
road,the to let the landowners remainadjoining unfenced,

that burden nothemselves,to assume and otheror land
the merecould ofcomplain, uponowner increasedground

to his cattle. The railway must, from theliability company
of their have thenature at alloperations,very right times

of the land taken,to the exclusive and tooccupancy exclude
the formerconcurrent inowners,all occupancy by modeany

and for purpose.any
owes no toThe orcompany certainly duty persons prop-

the or the fields thein highway adjoining un-erty railway,
While thethere. toless fencerightfully obligation rests

defendants,the are bound to fencethey onlyupon against
in such fields. Thiscattle extendsadjoining obligation

to the or of theowneronly rightful occupier fields,adjoining
mere andthere;not to cattle areand noth-trespassers stray

to havebut thepresumed escapedtrespassers,ing through
fences,of their which in law is theowners’insufficiency

as if the owner had atsame suffered them to with-largego
restraintout whatever.any
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is, that theexamination, then,our plain-of allThe result
defect of hisat the owntiff’s horses were large through

lands, andthe defendants’andfences, uponwere trespassers
no claim either the defendantsthe had uponlegalplaintiff

railroad on the ad-to thethe keepor proprietorsadjoining
of the cattlefor thelands fenced security plaintiff’sjoining

and that he has nowhile thus at large; remedygoing
the defendant’s en-if killedone, were byagainst any they

at the time in the ofwithout managementgines, negligence
the engines.”

v.RailroadTo the same effect are Tonawanda Munger,
5 v.Denio’s 255 York and Erie Railroad; New Skin­Rep.

Americancourt of Lawner, supreme Regis­Pennsylvania,
v.December, 1852; The Eastern and the Bos­ter, Perkins

Railroad, 307;29 Maine v.and Maine MarshRep.ton
Railroad, 14 Barb.York and Erie CourtSup.The New

364.Rep.
more thanWe have this ease withexamined ordinary

tohave not been able findcare, uponbut we any principle
recover. to thethe canthink Accordingwhich we plaintiff

are no tothe defendants underdisclosed, obligationsfacts
sustained,has and havefor the loss hethe theyplaintiff

have done him an uninten-no Theydone him wrong.
about, not their fault,wastional which brought byinjury,

failure to that wereor the theyperform any obligationby
hisfault,to but his own inhim,under sheepby turning

he must have thatland,his unfenced when knownupon
that the railroad andin all would uponprobability stray

be killed.
then, must be the notresult, this;The defendants were

to themselves,fence for theexcept protec-obliged against
tion of their own and those who werepassengers, rightfully

the there is no either commonroad; requirement,upon by
astatute,or such thelaw plaintiff’sby imposing duty;

the defendants’ andclose,were weretrespasserssheep upon
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nothe road faultwerethere; throughupontheywrongfully
no ofdefendants, theirs,and killedof the were negligenceby

be liable.therefore the defendants cannotand
aside, and amust, course,of be setThe verdict

New triol granted.


