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entire, promiseWhere the contract is and the consideration for partthe in ille-
gal, isthe contract void.

goods time,an entire stock of is sold at one andWhere the same but each arti-
value,separate agreedcle for a and distinct the contract of sale is not to be

indivisible,and and if theregarded as entire sale of some of the articles be
law,prohibited illegality notby the will render the sale of the other articles

* illegal also.

Assumpsit. declaration containedThe counts sev-upon
notes, and also a count foreral sold andpromissory goods

It the admission of thedelivered. appeared, by parties,
1850,the the tothat in sell to the de-plaintiffyear agreed

of andhis stock Thefendants to begoods groceries. price
cost and of thethe articles.was In order tofreightpaid

a,schedulecost,the of theascertain articles made,was and
of articlethe cost each was earned out. Theseparately

columns then added and for the sum total of thewere up,
divided intowas several thewhich defendantsparts,prices,

several notes.gave promissory
the articles sold some thewere liquors,Among spirituous

of formed a of the considerationwhich of thepartprice
notes, the not a licensed retailer.plaintiff being

thatThe defendants contended the contract was an en-
a the considerationone,tire that of was andpart illegal,

that the could not recover théof ofplaintiff any part price
the articles.
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thethe ofcontended that spirituousThe priceplaintiff
of the offrom, and independent pricewas distinctliquors

that theascertained;and could bearticles,the other readily
thethat he should recoverconsideration anddivisible,was

of thesum due the thearticles,for price spirituousexcepting
liquors.

the for threeA verdict taken consent forwas plaintiff,by
cost ofthecents,hundred dollars and forty-fourforty-three

the thegoods spirituousremaining unpaid, excepting
it torendered,on to be or wasliquors, which wasjudgment

be set asaside, defendant,and rendered for thejudgment
the of the court should be on the case.opinion foregoing

Sawyer, for theAtherton plaintiff.&
is a contractThere distinction between the and security.

Lord case of v.said, in the Robinson Bland,Mansfield
1077,2 Burr. a forbill of wonupon exchange given money
at the timeand lent at same and “No actionplace,play,

can be won,” but,maintained for the under law thenmoney
“ bean action could sustained for lent,” andexisting, money

“ there is distinctionfurther, a between the contract andsays
the If of the contract arises asecurity. part upon good

one,consideration and of it a it is divisible.”badpart upon
And the counts the recovered for theupon plaintiffmoney

lent. The of the of the con-questionmoney divisibility
tract is there settled.distinctly

The v. 5Roberts,same doctrine is settled in Yunett Serg.
“Haw,& 139. Justice If of theDuncan contractpartsays,

on bad consideration,arises a and on a arepartgood they
the and thedivisible; remains,contract has apartylegal

to maintain his action for so much of his demand asright
is legal.

11,on section of void stat-Contracts, contracts byChitty
“ entire considerationute, 692, If of thep. says, any part

not in its.na-for a or of an entirepromise, promise,any part
common orof either at lawcapable illegal,ture beseparation,
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statute, the whole isby void;”agreement thereby implying
that if in its nature it is of a differentcapable separation,
rule itobtains, and bemay good.

And in Percival,Thurston v. 1 415,Pick. the court held
the same doctrine. The action was for servicesassumpsit
of an in a suit atattorney law, theprosecuting attorney

cent,to take ten for his on all hehaving agreed per pay
recover; the court held it betomight but held hechamperty,
recover for his services to the time ofmight up themaking

theillegal agreement, divisible.thereby making agreement
The cases,two v. 5Whitcher,Carleton N. H. 196,Rep.

and Chamberlain,v. 6 N. 225,Hinds H. wereRep. actions
taken,the or thenotes, andupon en-security promise being

tire, the held ;notes were void the ofquestion divisibility
notwas there were noconsidered; counts on the contract.

“v.But in Hinds theChamberlain, court there are nosay,
the,considerationdata which could be divided.”by

Now the cases which to establish the doctrineleading go
u where the contract is aentire, if of the considerationpart
be the void,”whole contract is are v.Chaterillegal, Beckett,
7 Term 204; Gilmore,Scott v. 3 Taunt. 226. theRep. In

“former, Groce, J., it anwas indivisible contract,”says, and
in the latter the action was the orbrought upon security
bill of and therefore could not beexchange, apportioned.

The case here finds it to be divisible, and the plaintiff’
to recover on his sold,count forought &c., whichgoods

notwere &c.prohibited,

W.O. for theLull, defendants.
The sale of without a licensespirituous liquors is an ille-

“thecontract; contract is void the; to it are ingal parties
andpari delicto,” neither can maintain an action thatparty

for itsrequires the aid of such contract. 14support illegal
294,N. H. 431; 53,LawRep. Livingston’s p.Magazine,

105; 4 N. H. 285, cited;and cases 10 N. H.Rep. Rep.
14377; Mass. 15 Mass.322; 17 Mass.35;Rep. Rep. Rep.
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v.Poole,v. 9 Barn.258,278; 192;Little &■Cress. Foster
Barn,5Taylor, 887. And this is true of all& Adolph,

iscontracts the consideration which the ofwhenever ground
the or the is the effect or conse-promise whichpromise,

consideration,of the is In such casesunlawful.quence
is Pitkin, Caines,contract void. v. 2 17149;Belding

Mass. 278.Rep.
In this a on the de-case there was the ofpartpromise

fendants to the a as much as thesum,plaintiffpay gross
of the different articles the stock ofprice composing goods

of same,and the the should to.amountfreightbought,
induced,Now what was the cause of this ?promisewhat

itwas a of molasses? No. Was it a ofhogshead gallon
?rum No. It was the transfer of the stock of fromgoods

the to the defendants.plaintiff
But this transfer of the liquors without a un-license was

lawful, and this taints the to de-illegality inducement the
tofendants’ rendersand theirpromise promise void.pay,

An contract is not divisible. Theillegal plaintiff cannot
ishe entitled torecover unless recover theupon whole con-

548;14 H. N. H.tract. N. Rep. 196; 4Rep. N. H. Rep.
9 H. 197;N.290; on Con.Rep. Chitty 657; Gray v.

Hooke, in LawLivingston’sreported 53; Sto-Magazine, p.
Notes,on 190;ry on Con.Promissory Story 459; 15§ §

Pick. 167. This a157, was contract for a stocksingle of
forsum,for a certain that in law isgoods, gross certain that

is of certain.capable rendered Therebeing was no other
thisthan contract.single

The he cannot onplaintiff recover thegrants whole of
contract,this and if not on the whole, he cannot recover

all.at
The true test whether a demand connected with an illegal

istransaction of enforced or not thecapable is, doesbeing
aidrequire fromplaintiff theany transaction to es-illegal

tablish his case ? 7 Taunt. 246; 4 N. H. 290;Rep. Chitty
Con,on 3657; Bouvier’s Institutes, 611. Tried by
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this the suit fails. will thetest, in consideration How plain-
histhe material statements in declaration withouttiff prove

?for aid to the contractillegalresorting
is their of action.This contract whole groundillegal

ofunlawful,are onIn all contracts which account being
“ delicto,”in andparithe arepartiespublic policy,against #

“ potior conditiothe maxim estapplies, defendentis.”
thethe to that ofclaims, wit,all priceplaintiffGranting

offrom,is distinct andliquors independentthe spirituous
beis couldarticles, not andother readilythe true,)(which
heand decide thatstill intimateascertained, authorities

3 Taunt.Gilmore, 226;v.then recover. Scottcould not
Ev. 306.PI. and6 Saund.24;Esp.

in v.in last three lines HinesParker, J., theofThe dicta
toin reference a231,6 N. H. wereChamberlain, pointRep.
intimatedand previouslydeciding,waived hehe expressly

beshould,to be decided it authority,it uponthat if were
in his dicta.of hethe reverse what suggestsdecided directly

the are not main-notescountsJ. The uponWoods,

inthe several notes wasof parttained. The consideration
forentire, the considerationisWhere the contractillegal.
v.not sustain it.in will Carletonthe part illegal,promise,

8196; Morrill,5 v. Johns.N. H.Whitcher, Rep. Crawford
195; on Con. 61.Chitty

in to the counts for sold andBut the case relation goods
articles soldstands The variousdelivered, maydifferently.

eachbe as sold article.constitutingwell separately,regarded
forto thefor the agreedthe consideration promise pay price

to be val-each wascontract,the articleit. separatelyBy
costbe determined itsvalue was to by originalued. Its
bar-be for it. Theand was to paidand that pricefreight,

for article acontract to eachin awas, effect, pricepaygain
Thebefore stated. consid-be determined in the mannerto

the is not to befor the to for re-eration pay goodspromise
sale ofas one and indivisible. The and deliverygarded
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each article formed the in thecase,this forconsideration,
promise to the of it. The contract divisible.pay price was
The fact that the whole stock of thewas sold at samegoods
time can make no difference. The terms of the agreement
are to be looked at in was notits character. Itdetermining
the case of the sale anof entire stock of an en-forgoods,
tire for the without toprice whole, reference the value of the

sold. that,articles Instead of there in fact aseparate was
sum to beparticular This,for each article sold.agreed paid

think,we was the effect of the whilecontract. Andlegal
the values of the articles can ascertained,sold beseparate
as fixed the the is notparties, seen whichprincipleby readily
would thedefeat of thefor ofpriceright recovery stipulated
that the sale of which awas Under countportion, legal.
like the less be recovered than ispresent, declared for.may
A for abe had the claimrecovery may part, madealthough

be Wedefeated in are unable to see howmay part. this
case differs from the case of a sale a merchant of variousby

to his at onecustomers, and the same forgoods time, sepa-
rate values, stated at the time, which, when computed,
would of course amount to a certain sum in the aggregate.
Where in such case the are to customer,thegoods charged
and the sale of a of the should bepart found to begoods

think bewe it would todifficultillegal, maintain, upon any
or that under aequitable declarationlegal principles, proper

ofthe value the which andwere articlesgoods proper legal
of not besale could recovered. The contract for the goods
sold in this case notthen, entire but anddivisible, thebeing

severalof the articles the andprices being agreed by parties,
areascertainable, we of the that theopinionreadily plain-

recover,tiff is entitled to under the count forwell soldgoods
delivered, theand of the sold,price goodsagreed excepting

be,the that there mustand thereforespirituous liquors,
on the verdict.Judgment


