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Harris,v. 1 Johns.587;v. 2 H. Black.Elliot, Brewerton
v. 7 140.145; Buttrick, Mass.Goodnow Rep.

And courts for-thewithhold plain-may giving judgment
until thetiff, defendant, due obtainusing diligence, mayby

his Adams v. 17 Mass. 180. Injudgment. Manning, Rep.
this a defendant is and suffers noprotectedway wrong;

awhile is relieved from the andconfusionjury uncertainty
mustthat attend the trial of a case where differ-necessarily

ent are to beamountsunliquidated required passed upon
them.by

The off,of the setthe in wascourt,ruling excluding
correct.

Set inadmissible.of

Demerritt v. Batchelder.

the6 of 181 of Revised StatuesSection that “actionsprovideschapter upon
entitled,broughtmortgage longbe sonotes secured as the ismayby plaintiff

mortgagetheto commence action that the of theupon held,any provisions”—
mortgages ofto as well assection to those of real estate.personal propertyapply

mortgageanote secured ofa suit a underOn by personal seal,upon property
defendant did not withina that the sixand before theplea promise years

settingthat aof the forthheld,commencement the fact ofreplication,suit—
mortgage, goodnote such a was aof the answer thethe tosecurity by plea.

datedAssumpsit, note, 1838,a June 6,upon promissory
the defendant, and to thefor §163,91, signed by payable

inorder,or his two from date, with interest.yearsplaintiff,
full,in his set forth the note inThe specification,plaintiff,

the indorsements as same,also theand following being upon
to wit:

17, 1839—Received 18,1839June §46,67. September —•
13,November 1841—Received§8,00. §20,00.Received
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v.Semerritt Batclielder.

The action was to recover the duebalancebrought upon
the note.

One of the defendant’s that he didwas, notpleas promise
the in manner andplaintiff form, &c., at time withinany
six next before the ofyears commencement the plaintiff’s
suit.

To this the that he toplea not beplaintiff replied ought
barred, &c., because he said that the thedefendant, on 29th

March,of executed and to1839, delivered theday plaintiff,
in due form of a certainlaw, deed, datemortgage bearing
the aforesaid,and last of certainday year personal property
of the defendant therein described, conditioned, otheramong

for the to the tenor and effectthings, payment, according
thereof, note,of a certain theretofore executedpromissory
and delivered the defendant to the dated theby plaintiff,
sixth of June, 1838, for the sum of today $163,91, payable
the in two withdate, interest,from whichplaintiff wasyears
the same and in thepromise declara-undertaking plaintiff’s

mentioned,tion which said deed was recordedmortgage duly
Sanbornton,in the office,town clerk’s in and was at the time

of the commencement of the and still is,suit in full force
“and virtue, deed,and which sealed with the seal of said

■defendant, the said court,now here into theplaintiff brings
is thedate whereof said 29th of A.March, D. 1839.”day

To this there was a demurrerreplication andgeneral
joinder.

Flint Clarke and for theBell, plaintiff.&
The is sufficient. The ofreplication theproviso statute

as towell notes secured ofapplies by mortgages personal
181,as of real estate. Kev. Stat. ch. 6.§

are ancient and familiar. 4They Kent’s Com.equally
3 Com.138; Kent’s 132.

of arepersonal withinMortgages theproperty equally
thereason of The debt is notproviso. theextinguished by

and isstatute, it reasonable that the action onremedy by
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asthe note case of wellshould, in the personal mortgages
as thethose of be with thelands, remedyco-extensive upon

Thayer Mann,v. 19 Pick. 535.mortgage.

defendant.and for theWalker Lyford,

section 6 181 of the RevisedEastman, J. of chapterBy
“ securedStatutes, is actions notesit that uponprovided

be so as the is en-by mortgage may brought long plaintiff
to commence action the Thistitled any upon mortgage.”

terms,is in has notwhich itsprovision, general undergone
effect,since the revised statutes went intoany change

March ch. 6.1, 192,1843. Stat.Comp. §
inrevision, 1842,At the time of the the law authorizing

was welland upon personal propertyregulating mortgages
under and com-and the it ofestablished, frequentpractice

revision,to the the statute fix-also,mon occurrence. Prior
the time within which actions notes securedupon bying

thebe was in of abrought, shape savingmortgage might
a and unrestricted as itsection,clause rather generalthan

1830, 77.Laws,stands. p.now
of are under seal,which aspropertyMortgages personal

fact the one set forth in the inthe with thiswas replication
seal;under and actionsare contracts con-case, upon any

be withinsealtract under afterbrought twentymay years
ch. 181,action accrues. Rev. Stat. 5.cause ofthe §

the intended that theIf, then, thatprovisionLegislature
benotes securedactions soby mortgage mightupon brought

be entitled tothe should commenceas ac-plaintiff anylong
extend to notesthe should securedtion mortgage,upon by

toas as thoseof well realpersonal property uponmortgages
this case was an answer to theestate, the in de-replication

fendant’s plea.
intention,the and thatthink that such was suchAnd we

the statute. The factbe the construction uponshould put
instatutes, 1842,revisionof the mort-at the time of thethat
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under theof madewerepersonal property frequentlygages
the terms arelaw, that,of and in revision,provision general

bethat actions notes securedused, upon by mortgage may
&e., acts,instead of a as inclause,brought, saving previous

inclines us to this opinion.
seem a fair inference, that,It would but with thealso,

the have of the fre-which must hadLegislatureknowledge
wouldresort to ofquent personal property, theymortgages

tothe of the sixth section mort-have restricted provisions
had not intended that theestate,real provi-upon theygages

to allsions beshould applicable mortgages upongenerally
no toof And we see suchdescriptions objectionproperty.

a construction.
an action be a mort-So asthen, may brought uponlong,

it also be theof personal property, may brought upongage
the and the statute thenote secured mortgage;by limiting

contracts to six doesof actions upon simple years,bringing
a ofto a note secured prop-not by mortgage personalapply

under seal.erty
case,the asbythe raised weThis questionbeing only

isthe declarationit, our is thatunderstand opinion good
overruled.that the demurrer must beand

overruled.Demurrer


