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rule,general title,upon presumedAs a if enters landone under color of he is
claiming according title; entryto enter to the extent his and suchof will

all which hisgive possessionhim constructive of title covers.

possession ofthere can be no constructive without color title. AndBut where
title,entry possession beyondan is made without color of does not extend

occupation.actual

entry town,of lots in aan into one several under color"Whether of title to the
whole, to such of the lotscan be construed extend to as are in a rangedifferent

made,entryupon adjoin it, quaerethat which the is and whichfrom do not ?
Where, byapurpose malting possession,out titlefor the of adverse partya

occupation land, takingthat he has been in the of the profitsshows the of the
same, grantor attempted purchaseevidence that his to lot per-the of a third

him,son, prior conveyancethe to taken into connection with the fact that the
him,grantor conveyance,at the time of theinformed that he had no title to

land, competent having tendeneyas a to pos-the is show the nature of the
session.

toentry,Writ of recover lot No. the24, in tenth range
Sandwich, in this The tenantin adisclaimedcounty. part,

as to the rest theand issue.pleaded general
demandant a deed fromThe introduced toJoseph Cilley

dated the 13th ofhimself, November, 1845, whichday pur-
19 22,to lots Nos. and thein ninthported convey range \

17 and 19 in the twelfth and 24 in the tenthrange; range,
of one lots in said town.hundred acre Also a of acopy

from John todeed of the same lots A. saidCilley Joseph
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adated the 25th of 1839. AlsoDecember, copyCilley, day
a deed Martha dated Jan-of from to John A. Cilley,Cilley

ofthe same Also8th, 1833, lots. copiesuary conveying
deeds to from Harriet andMartha JosephCilley Cilley
Cram 1832,and Cram, wife,his datedMary quit-August,

all their to said lots. Also a of theclaiming copyrights
of Poor,will Martha on ofthe 14thproved day July,duly

1830, she to Marthawhich devised herby Cilleydaughters,
L. inHarriet and to herand Cilley, nephew, Joseph Cilley,

all estate. TheCram,trust for Mrs. each one-third of her
“ real estateis as alldevised described follows: myproperty

and estate.”personal
L. asdemandant then saidThe introduced CilleyJoseph

in behalf1832,who testified that inwitness,a the ofspring
saidhe look afterwill,all interested under the went toof

that he andascertain their enteredvalue; uponlots and
the tenth24,did not No. inthem,one of but uponsold go

lots for his motherthat taxes thosehe had uponpaidrange;
theinaunts, and had his possession receipts showingand

1777 toothers,Mrs. Poor and fromtaxes,of bypayment
the defendant’s coun-of thethisAt testimony,1830. part

have, and theeffect such couldsel whatinquired payments
of taxes did not constituteremarked that thecourt payment

asclaim,or but was evidence of a andtitle possession,any
be admissible. Nocases,in some exceptionsuch might,

to till the verdict had beentaken the ruling suggested,was
returned.

1848,that in hedemandant furtherThe August,proved
lot, hedeed;his and there restedthe underentered upon

case.his
himself,of lot dateda deed the totenant introducedThe

1850, from hisWallace,of Samuel7th August,the day
latter in ofthat the was thefather, occupationand proved

disclaimed, thenot for takingthe nearly- twenty years,part
to oruse;and thereof his but whetherownprofitsincome
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1832,ofnot this than theearlier springoccupation began
was uncertain.

1829time betweenThe then that someprovedplaintiff
one Hall1833,and before Samuel Wallace occupied,and

acres, eachDustin,and one about three andeach claimed
Wallace,sold out his to him thatbetterments telling they

nohad title none,and and that lot was calledclaimed 24
the Poor lot Hall and Dustin and Wallace,Samuelby by
while in the occupation.

Wallace had entered lot for25, under anupon agreement
a deed, and built it, near the line 24 andbetweenupon very
25, as the line runwas in 1848. The Hallofpieces bought
and Dustin were all of 24 that atwas claimed the time
Wallace a narrowbought, 25; butexcept strip adjoining
Wallace hisextended so toimmediately as includeclearing,
all the land which is now claimed the defendant, andby
fenced it, and init connectionoccupied 25,with fields(his
and aspastures, fenced, both untilbeing uponjointly lots,)
he sold son,to his in the 1850.year

The demandant’s counsel contended that Samuel Wal-
title,lace claimed no but tointended hold all, not within the

limits of in25, subordination to Mrs. Poor; and also con-
tended that the of Hall andpossession Dustin beshould re-

as her Togarded sustainpossession. these hepositions,
offeredto show Dustin,that Hall and while in the occupa-
tion of their several to Mrs.pieces, Poor’sapplied inagent,
order to the andlot, werepurchase informed that the Poor
estate was not then in a condition to sell the lands belong-

to it.ing
Aside from what ease,in this there wasappears no evi-

thatdence either Hall or Dustin or Wallace was Mrs.
tenant,Poor’s and none other was offered as aboveexcept

stated and the; court ruled that if Hall or Dustin applied
to Poor’s toMrs. and received theagent answerpurchase,

thethat estate was not in a sell,condition to it would not
them tenants,make her nor could the infer fromjury legally
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it hethat wasSamuel the land whileWallace did not claim
in the therefore, excluded theand, proposedoccupation,

as a witnessSamuel Wallace was examinedtestimony,
on the of the defendant.part

The court the hadinstructed that neither prov-partyjury
ed title but and earlier mustof these theany by possession,

1848,that in butprevail; the demandant had a possession
that the lot same townin another in the1832,entry upon

forand lot,was an this becausenot entry upon (ifcounty,
deeds,no other of theit before the date of eitherwasreason)
estate,and realthe of devised all herwill Mrs. Poor simply

ifor that;without lots parcelsany particulardesignating
a of land inSamuel Wallace the disputehad possession

tenant,be1848,before verdict should for the whethertheir
lot 24,Wallace a title to anddid or did not have perfect

have from a mis-hisalthough possession might happened
the line of lot 25.on his of trueapprehension part

The that the mere fact thatcourt also instructed the jury
land, the income andWallace was the taking profits,upon

a him,constitutenot alone possession byWould necessarily
if he was in theothers;for butfor he held ithavemight

it, hehimself, then had aof it claiming posses-occupation
of land to his ownof thesion that the; profitstaking

asufficient assertion of claim tois ause, an occupant,by
its effect;to control andisland,the if there nothing they

thethe evidence whetherall presump-would decide upon
Wallace,to the land Samuelof a claim by arisingtion

the orincome,and was wasit receivinghisfrom occupying
circumstances, and return their ver-othernot controlled by

the firsthaddict for the who possession.party
tenant,the the de«a verdict for whichreturnedThe jury
of theaside because and in-rulingsto setmovedmandant
it should have beencourt, and becauseof thestructions

ofthat the Samuel Wal-the charged entryandheld jury
of theas a improvementsbeen purchaser only,lace having

have continued into possession.behe should presumed
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interest, ofthat and that the burthen proofclaiming only
to claimedwas the tenant show that he afterwardsupon

the land.

forBell,Emerson and the demandant.
beThe verdict should set aside—

I. On account of the of the evidence,rejection showing
that had Poor,Hall and Dustin admitted the title of Mrs.
for the of the character of theirpurpose showing possession
and of that of the 3Parker,tenant. Lund v. N. H. Rep.
50; Martin,Blaisdell v. 9 N. H. 255; Stearns on RealRep.

v.Actions 838; Ayer,Towle N. H. v.59; StrawRep.
Jones, 9 402;N. H. Marshall v. Pierce, 12 N. H.Rep.

129; Peck,Watkins v. 13 H. 360.N.Rep. Rep.
demandant,II. The mere and the un»entry survey, by

of seizen,der a claim was sufficient evidence of asright,
heldwhoagainst parties possession title.disclaiming any
N.Banks, Ill;v. 14 H.Woods v.Rep. Cobleigh Young,

it493;15 N. H. and should have been so held at theRep.
trial.

III. The to the was erroneous, because itcharge jury
thethat andoccupationassumes the alonetaking profits

of a claimevidence of titlewas Wallace. It shouldby
been held that hishave as it commenced aoccupation, by

of improvementsmere frompurchase parties disclaiming
notitle, was evidence of claim of titleany any Wal-by

lace, its characterthough afterwards becomemight changed
the of time it continued, or otherlength facts.by by Ather-

Johnson, 2v. N. H. 31; v.ton MarshallRep. Pierce, 12
16131;H. Johns.Rep. ByronN. v.301; Van 5Hoeson,
v.36; Riley 3Jameson,Johns. N. H. 26; BaileyRep. v«

Carlton, 12 N. H. ;18 v.Rep. Jackson Harden, 4 Johns.
210.

should haveIY. It been held that the of J. L.entry
ofas Mrs. Poor, some of lotsagent theGilley, upon of land

her theclaimed underby same title as that of the deman»
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dant in heldthis lot notaction, was sufficient —that being
whole. Coke onher of theadversely give possession—to

Jame-150; Gopp 275; Rileyv. 7 N. H. v.Neal,Lit. Rep.
3 N. H. 26.son, Rep.

Eastman,J. theSanborn,Hobbs for tenant.Sf
We take the following positions:
I. It does not that ever hadMartha Poor anyappear

of,or theto,title land inpossession question.
lotThe of L. another wasII. Joseph uponentry Cilley

an this lot.not uponentry
will ofthe under theCram, queIII. trustcestuiMary

thePoor, could not the estate withoutMrs. convey legal
of L. the trustee. Cruise’sconcurrence Dig.Cilley,Joseph

Trust, 2, 4, 4,ch. ch.7, Cruise’sTitle Dig.(4th ed.);§ §§
8Foster,v. Term.$; 487.Blake

com-the trial this action in theEastman, J. ofUpon
title to the lotshowed nothe demandantmon pleas, legal

to trace his title fromHe Maryin attemptedquestion.
of title,in and no claimher,showed no titlePoor, but he

on the lot inas the of taxes might,so farexcept payment
be evidence of claim. Butotherwith testimony,connection

her this lot was notof taxes uponbyeven the payment
in the evidencea of directnessis want uponThereproved.

the herdoes not fix thisbyIt payment uponthis point.
ofthere herpossessionwas any entry bylot. Neither
1830;to and in will,died herpriorsheshown, having July,

no mention of theher lot'is madeof property,disposing
it. tothen,she claimed Thethat showattempt,evincing

the foundation ofas the deman-Poor,ina title Marylegal
lot failed.to the entirelydant’s right

1832,in the other lots in theuponCilley,The entry by
this not tolot,not was sufficient commencetown, but upon

in differentThis lot was a fromtitle by possession. rangea
so far as from theand, caseothers,of the appearsthat
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disconnected from them.wholly Whatever he madeentry
was without title or color of title; and an underentry,
such circumstances, one or orupon of a lot tractportion

ofparcel land, furnishes no tointendment extend the pos-
session the lot or v.beyond Rileyparcel actually occupied.
Jameson, 3 N. H. 23; v.Jackson 1 CowenRep. Woodruff,
286; v.Brandt 1 Johns.Ogden, 157; Proprietors Ken-of
nebec Purchase v. Bailey4 Mass. v.418;Springer, Rep.

12Carlton, N. H. 9; Lund v. 3 N. H. 49.Parker,Rep. Rep.
The rule is true, that an undergenera] undoubtedly entry

color of title is to be to thepresumed extent ofaccording
the title, and that a constructive the en-possession follows

to the limits of the landtry contained in v.the title. Copp
7Neal, N. H. 275; Jackson v. 18 Johns. 40Wheat, ;Rep,

Breck v. 11 N. H. 485.Young, And the authoritiesRep.
before cited sustain the samegenerally position.

But in Bailey Carlton,v. it was held that where a party
deeda which embraces land tohaving which his grantor

had title and other land to which hegood had no en-right,
ters into and that theof landpossesses whichportion his

owned, but makes no into thatgrantor which he-entry part
could not he has no adverselawfully convey, of'possession

latter. And anthe examination of the remarks, thisupon
•theof learned chiefvery who delivered thepoint, justice,

case,in that seemwould to that,show evenopinion admit-
that Mrs. Poor had color of title to all of theting lots nam-

it would beed, whetherquestionable anvery aentry upon
onelot in could be construed to extend to lotrange a in

another unless it should berange, shown that the two were
lots.adjoining

The fact that have made the which heCilley may entry
did as for the heirs of Mrs. Poor, and thatagent heirship

in somewill, instances, color of title even when thegive
has none,ancestor cannot aid the demandant, because, in

•case,this no or color to thepossession, of lot isright, right
vol. xvm. 36
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to the heirs titlein Mrs. Poor sufficient color ofshown give
under her.

the demandanttitle, then, which was shownThe only by
1848;in theone of which commenced andwas possession,

the that neithercourt when instructedrightwere they jury
title but and that in re-had by possession,proved anyparty

such titles earlier mustto the prevail.gard
issue the narrowed down toThe between parties being

think the of theone of wepossession merely, proposition
Hall and in theDustin,to that while oc-demandant prove

tolot,of a of the made application pur-cupation portion
connectionlot, taken in with the evidence thatchase the

Wallace,sold to Samueland Dustin outwhen Hall they
lot, that the lothad no to the and wastold him titlethey

Wallace,Hall and Dustin andPoor lotcalled the by ought
toIt had some thatbeen received. proveto have tendency

in under Mrs. Wal-Poor,Dustin andHall and were that
them, also held under her. Thelace, of evidencepurchasing

itbeen but we think should have been ad-have slight,may
a circumstance thewas, also,It whichmitted. jury might

inothers,in with to theconsider, connection comingwell
theWallace, of thewhether profitsby takingconclusion

toa title the same. hadwas It aassertingland simply,
and to rebut theto his inferenceexplain possession,tendency

theout of fact of hishim, thearisingof claim by taking
income of the land.andcrops

of this the verdict beevidence, must setthe rejectionFor
aandaside

granted.New trial


