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evidence, move that this case be discharged. But as the
matter now stands, there must be
Judgment or the verdict.

Gorvon 9. Norris & a.

One of the selectmen of a town, before assessing a tax, called on the plaintiff, and
asked her if shehad any money, to which she replied that she had only abous
$100 on hand or at interest. He then asked her if she would make a state-
ment on oath, and she refused, saying that “ they ought not to pay any more
taxes; they had paid enough.” Held, that this was & sufficient application to
her for an account of her property.

Unless there be evidence to the contrary, the presumption is that the selectmen
make an invoice seasonably, in the month of April.

‘When the selectmen set down, by way of doomage, “as much as they judge
equitable,” it is no¢ necessary that they shonld specify the nature of the prop-
erty as being in money, cattle, land, &e.

CasE, against the defendants for unlawfully assessing a
tax upon the plaintiff by the defendants, as selectmen of
Epping, in the year 1846, and compelling her, through their
tax collector, to pay the sum of $27,19 tax, said to be un-
lawfully assessed, and §$ in costs, &e.

It appeared that the defendants were selectmen of Ep-
ping that year, and assessed the tax, and compelled the
plaintiff to pay it on the Sth day of January, A. D. 1850,
by arresting and imprisoning her. Before assessing the fax,
one of the defendants called upon the plaintiff, (who is an
aged person,) at her house in Epping, in the spring of 1346,
but on what day did not appear, and asked her if she had
any money. She said she had only about one hundred dol-
lars on hand or at interest. e then asked her if she would
make her statement in regard to her property under oath.




DECEMBER TERM, 1854. 199

Gordon ». Norris.

Bhe refused, and said she should not swear ; that they ought
not to pay any more taxes; they had paid enough. The
plaintiff had, on the 1st day of April that year, a note for
the sum of $170 due to her, but had no other taxable prop-
erty, unless a note or agreement she then held, of which the
following is a copy, is to be so regarded :

“ Stratham, March 28th, 1846.
Due 1o Sophla Gordon, widow, ten thousand dollars, to
be paid as wanted for her support; if no part is Wanted it is
not to be paid.
SrerHEN SCAMMON,”

The selectmen in due form assessed taxes that year, and
assessed the plaintiff as follows :

Doomage. Money on hand. Statg],lcéoxlnzty and
school tax.
Sophia Gordon, } $4.,000 $170 $28,35

And in due form committed the tax to the collector, who
enforced payment as aforesaid.

The agreement of Stephen Scammon, above referred to,
was given under the following circumstances. Scammon
married the only daughter of John 8. Gordon, late of Ep-
ping. Gordon, in the spring of 1845, and shortly before his
death, told Scammon he would give him a deed of all his
property, if Scammon would give a note to his wife, Sophia
Gordon, the plaintiff, for $10,000, which should lie on in-
terest at a certain rate per cent. Scammon made the note
and delivered it to Mrs. Gordon, but Gordon died without mak-
ing the deed. Murs. Gordon held the note till March, 1846,
when Scammon insisted that she should give it up, and told
her he would sell the property at auction and pay it if she
did not. She gave up the note, and Scammon gave her
the agreement above recited.

It was agreed that judgment should be entered in this action
according to the opinion of the court on the foregoing case.
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Hatch, for the plaintiff.

The tax alleged by the defendants was not lawfully as-
sessed,

I Tt does not appear that any notice was given to the
plaintiff to return an account of her taxable property, (Comp.
Stat. ch. 43, § 2,) nor that application was ever made to her
for an account of the ¢ polls and ratable estate,” for which
she was liable to be taxed. Comp. Stat. ch. 43; § 3.

She was asked only “if she had any money.” No inti-
mation was given to her of the purpose for which the select-
men came to her house. Nor does it appear that he, in
fact, came there to take an account of her taxable property.

The oath required does not appear to have been demand-
ed in reference to the statute. Comp. Stat. ch. 43, § 4.

It does not appear that the application was made to her
in the month of April. Comp. Stat. ch. 43, § 1.

II. The defendants assessed the plaintiff $4,000, as
“doomage.” This they bad no right to do. If the plain-
tiff had refused to give an account of her taxable property,
they could have set down in the invoice such property as
they judged equitable. But it must have been specific
property, as money, cattle, land, &c. Comp. Stat. ch. 43, § 5.

Property only can be taxed. Comp. Stat. ch. 42.

Selectmen have no authority to assess a fine; they are
to set down in the invoice such property as they conscien-
tiously believe the party possesses. If they wilfully exceed
the amount fairly judged ¢ equitable,” they may be liable
to an action.

If they set down, by way of doomage, property not
subject to taxation, the proceeding would be erroneous.

III. The plaintiff did not conceal any part of her property

The agreement of Stephen Scammon was not taxable
It was like a bond in a penal sum, and it was apparently
without any consideration to its amount.

Me Murphy and Mayrston, for the defendant.
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GivnomrisT, C.J. By chapter 43, section 2 of the Compiled
Laws, the selectmen may give notice of the time and place
they will receive an account of the polls and estate, by ad-
vertisement, &e.

But they are not bound to adopt this course. By section
3 they may make personal appli¢ation to the inhabitants
for such an account.

It is said that no application for an account was made to
the plaintiffi

The case states that one of the selectmen asked her if she
had any money, to which she answered that she had only
about $100. He asked herif she would make a statement on
oath, and she refused, saying that they ought not to pay
any more taxes ; they had paid enough.

Now no particular form need be followed in calling for
an account. If it be that in substance, if what is said ad-
mits of no misapprebension, it will be enough; and here
there could be no doubt.

The law requires that the selectmen shall take an invoice
in the month of April. But if they omit to do so, are no
taxes to be collected? The towns surely cannot relieve
themselves of the burden of contributing to the public ex-
penses, by showing that their officers neglected to do their:
duty. But there is no presumption against them, or that-
they omitted to do their duty in the month of April, and in.
the absence of evidence, we have a right to say that the-
application was seasonahly made.

She refused, then, to give an account. * In that event the-
selectmen are to set down, by way of doomage, as much
as they deem equitable, and that is conclusive, unless the
party shows that he cannot exhibit a statement.

It is argued that the selectmen must set down in the in-.
voice “such property as they judged equitable.” But it
must have been specific property as “ money, cattle, land,
&e.”?

It is enough to say that the statute does not reguire this..

VOL, XXIX, 14
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“ As much as they judge equitable,” are the words of the
law, and that has been the course here.

It is not necessary to inquire whether the plaintiff was
taxable for the $10,000 due from Scammon, for the doomage
was conclusive. "What the facts were the selectmen do not
seem to have known, and it would be very hard upon them
to make them answerable in an action of trespass on ac-
count of a state of things unknown to them, and which the
plaintiff knew, but did not see fit to communicate to
them.

Judgment for the defendants.

Apams ». Hivr.

In a writ of dower, it appeared that one Parrott conveyed to Adams, the plain-
tiff ’s husband, on the 2d of June, 1821, certain lands in Lancaster. On the
9th of June one Whidden conveyed to Adams certain lands in Greenland,
and Adams immediately mortgaged them to Parrott, to secure the purchase
money of the lands in Tancaster. Held, that Adams had only an instantane-
ous seizin of the land in Greenland, and that his widow was not entitled to
dower against the mortgagee without contributivg her proportion of the
mortgage debt for the land in Lancaster.

A witness called on the tenant who was the assignee of the mortgagee, who
stated that he retained $1,000, in pursuance of the agreement recited in a
certain bond, by which he was to pay that sum within one year after Adams
should procure a release of his wife’s right of dower. Adams had also con-
veyed his interest in the land to the tenant. The witness, then, asked him
whether he should require Mrs. Adams to tender her proportion of the money
that had been paid to extingnish the incumbrances. He answered that he
should not think a tender necessary, as he had money enough in his hands
to meet her claim. Held, that it was unnecessary for the widow to make any
tender of money.

Held, also, that the reservation of the sum of $1,000 should be regarded as a
payment of the sum to be contributed by the widow.




