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be the agent of the other co-tenanis. The interest of the
plaintiffs, then, alone, is shown to have passed by the sale,
and that alone furnished the consideration for the defen~
dant’s promise. And the promise was an express promise,
and was made to the plaintiffs alone.

The other co-tenants, then, were interested neither in the
consideration nor in the promise, and upon no principle or-
adjudged case found in the books, can they be said to have
any legal interest in the contract.

They should not, therefore, have been joined in the action
with the plaintiffs.

The opinion of the cowt is, therefore, that there must be

Judgment on the verdict.

Mogrison & a. v. WooLson.

In pleading a discharge in bankruptey, the court in which the discharge was
granted must be set forth in the plea, otherwise it will be bad.

Upon an application for a discharge under the bankrupt act of Congress of
1841, when the jurisdiction of a district court once attached, it extended nos
only to the general merits of the bankrupt’s case, but to the regularity and
sufficiency of all the interlocutory proceedings.

In pleading a diseharge in bankruptcy, if the plea shows the district court to
have had jurisdiction, and to have proceeded, on the petition, to decree the dis-
charge, all the intermediate steps will be presumed to have been regularly
taken.

A discharge and certificate granted under the bankrupt ac$, by a court having
jurisdiction of the case, is conclusive evidence in favor of the bankrupt, unless
impeached for fraud or artful concealment of property.

Depr. The declaration contained several counts. The
first was for goods sold and delivered to the defendant and
"Thomas J. Gardner, as partners, under the style of Gavdner
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& Woolson, the second, for meney had and received by the
same firm. The other counts it is unnecessary .to state.

To the first and second counts the defendant pleaded « that
the plaintiffs ought not to have or maintain their aforesaid ac-
tion thereof against him, because he says that the said several
supposed causes of action, if any such there were, in said first
andsecond ceunts mentioned, were debts owing by said Wool-
son on the 21st day of December, 1842, as a member of the
firm of Gaxdner & Woolson, before that {ime existing, and
which, long before that time, to wif, on the 18th day of May,
1839, was dissolved, and then, and ever since ceased to exist;
and all the assets of said firm then became and ever since have
remained the private property of the said Woolson, and or
said 21st day of December, 1842, the said Woolson being
then and ever since a citizen and resident of Littleton, in
the State of New Hampshire, by bis petition, verified by
his oath, for the benefit, in his private right and capacity, and
as a member of said firm of Gardner & Woolson, dissolved
as aforesaid, of the act of Congress of the United States,
passed August 19th, 1841, entitled an act to establish a uni-
form system of bankruptey throughout the United States,
and thereupon such proceedings were had that said defend-
ant, by a decree of said court, was duly declared a bank-
rupt, and on the 18th day of September, 1844, it was de-
creed by said court that the said defendant be fully dis-
charged of and from all his debts, owing by him as a mem-
ber of the said firm of Gardner & Woolson, aforesaid, at
the time of the presentation of his said petition as afore-
said, to wit, on the 21st day of December, 1842, and this he
is ready to verify. Wherefore he prays judgment if the
said plaintiffs ought to have and maintain their aforesaid
action thereof against him as to saild first and second
counts.”

To this plea the plaintiffs replied, ¢ that they ought not
to be precluded from having and maintaining their action
as to the said counts, because they say that at the time of
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the presentation of the defendant’s aforesaid petition to said
district court, on the 21st day of December, 1842, said firm
of Gardner & Woolson, so far as concerns the then credit-
ors of said firm, was then existing and had assets amount-
ing to a large sum, to wit, the sum of eleven thousand five
hundred and twenty nine dollars and sixty-two cents, and
which were inventoried as the assets of said firm by the de-
fendant in his said petition. Yet the said distriet court did
not, as many as ninety days before the said decree of dis-
charge, on the 19th day of August, 1844, or at any time, by
an order or decree, declare the said Gardner & Woolson te
be bankrupts, nor so declare said Woolson to be a bank-
rupt, as a member of said firm, and in his said partnership
capacity—without this that said firm, on the 18th day of
May, 1839, or afterwards, before the presentation of said pe-
tition, was dissolved, and that its assets became and re-
mained the private property of the said Woolson, in man-
ner and form as in said plea is alleged; and this they are
ready to verify, &c.”

To this replication the defendant demurred, assigning du-
plicity and other causes.

The questions arising upon this state of the pleadings
were transferred to this court for determination.

Bellows, for the defendant. '

The replication does not deny that the firm was dissolved |
and ceased to exist, so far as respected the right of the
members to apply individually for the benefit of the bank-
rupt law; but alleges, in substance, that so far as respected
their remedies against the members and the partnership
property, the firm still continued to exist. Itisin facta sort
of negative pregnant, admitting that as between the part-
ners the firm was dissolved and the assets had become the
property of the defendant., This is all the plea states, and
can in no way be affected by the fact that the creditors still
retained their remedies against the members in their joint
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capacity, and could attach the property that had belonged
to the firm.

And, besides, the replication does not allege that the
plaintiffs were then creditors of the firm. Even if the re-
plication be not defective as to form, we hold that it is bad
in substance. The petition of the defendant was for the
benefit of the law in his private capacity, and as a member
of the firm of Gardner & Woolson. He was duly declared
bankrupt, and discharged from all his debts, owing in his pri-
vate capacity, and as a member of the firm. The court had
jurisdiction, and entertained it, and decreed = full discharge
from both classes of debts. And this discharge must stand,
and cannot be examined in this way. The district court
had general jurisdiction over the person and the subject, and
its adjudication is conclusive. Had there been any irregu-
larity in the proceeding, the proper exceptions should have
been taken in that court. But the decision in that case
would have been final and conclusive, like that of any other
court of general jurisdiction. Any error in the course of the
proceedings would not defeat the discharge when the court
had jurisdiction. This is in accordance with the provisions
of the bankrupt law, providing that such discharge, when
duly granted, shall be a full and complete barin all courts of
justice, unless impeached for some fraud or wilful conceal-
ment of property. Bankrupt Law, § 4; Joknson v. Ball, 18
" N. H. Rep. 407 ; Haines v. Pike, 1 B. L. Rep. 262.

So the plaintiffs cannot reply that the defendant did noi
comply with the provisions of the statute, but must reply
aul tiel record, or fraud or concealment. Pierce v. Bray, 3.
N. J. Rep. 13.

So failure to give notice to a creditor will not vitiate.
Shelton v. Peal, 10 Mis. Rep. 4735 Brown v. Bibb, 1 Rich.
374.

In this case, it is proposed to show that Gardner & Wool.
son were existing partners, and that the firm was net de-
creed to be bankrupt, and for the purpose of invalidating
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the discharge ; notwithstanding the court had full jurisdic-
tion. We hold, however, that in the state of facts disclosed
by the pleadings, there was no necessity that the firm, or
‘Woolson, as a member of the firm, should be declared bank-
rupt. As stated before, the dissolution of the firm is not
denied, nor is it denied that as between the partners it had
ceased to exist. Had the firm been existing, then it should
have been declared bankrupt. But having been dissolved,
the case did not come within the provisions of the 14th sec-
tion of the bankrupt act, for that applies only to such per-
sons as are partnersin trade at the time of the application.
It could not, in fact, have been designed to confer upon one
person the power to draw into bankruptey another, upon
the ground that they had once been partners, when no such
firm was then in existence. To justify such a construection,
the language of the law should be explicit. But here it is
the other way. There being no partnership in existence,
they stand upon the same ground as other joint debtors, and
neither of them can force the other into bankruptcy.

Nor does the existence of assets affect the question, for
the rights of creditors of the firm can well enough be pro-
tected without lodging this power in the hands of one of its
members. Re Ingalls, 5 Law Reporter, 401. Whether
the partnership creditors would have a lien upon these assets
in any form, is another question, and does not affect this
any more than if the lien was by mortgage. There being
no firm then in existence and no partnership assets, there
was no necessity of declaring the defendant bankrupt as a
member of the firm, any more than to declare him a bank-
rupt as a merchant tailor. The statute provides for only
two cases, the bankruptey of a private individual and of an
existing firm. Woolson stands only in the condition of a
private individual; and a decree of bankruptcy in general
terms is a decree of bankruptey in any capacity excepting
as a member of an existing firm. This doctrine that such
a case does not come within the fourteenth section of the
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bankrupt act has been fully recognized in geveral cases.
Mority v. Pinner, 5 Law Reporter, 325; Ez parte Hall, 5
Law Reporter, 269. If, then, it does not come within the
provisions of the fourteenth section, it is clear, we think,
that the firm should not have been declared bankrupt. And
if not, a general decree of bankruptey, as to the defendant,
was sufficient.

Goodall and Morrison, for the plaintiffs. °

It does not appear from any of the pleadings, what par-
ticular district court received the petition and granted a
discharge. This omission is a fatal defectin the plea, inno
way supplied by the replication, nor cured by pleading over.’
Johnson v. Ball, 156 N. H. Rep. 407; 1 Chitty’s Pld. 672
Joy v. Simpson, 2 N. H. Rep. 179; Tarlton v. Wells, 2 N.
H. Rep. 308.

As the plea is bad in substance, no matter if the applica~
tion is defective in form. But we do not suppose it is.
The firm might have been dissolved as between the pari-
ners, and not as to creditors. So long as there were part-
nership debts and assets, neither partner could be discharged
from the debts, except under the fourteenth section of the
bankrupt act. But as our views upon this question have
already been fully stated, we will do no more than crave the
attention of the court to our former argument, and to the
case of Thompson v. Thompson, 4 Cush. 127.

But the important question in this case is this—was the
discharge conclusive of the fact that it was preceded by a
legal and suflicient decree of bankruptey? - The question
is not whether, if a proper decree of bankruptcy were pro-
duced, we conld go behind the record, buf, where there is
no proof of such a decree except the discharge and certifi-
cate, can we be permitted to show that there was none?

The argument that the certificate is conclusive, appears to
overlook the fact, that it is only a discharge and certificate,
duly granted, that is to have such an effect. The words of
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the act are these; “ and such discharge, when duly granted,
shall, in all courts of justice, be deemed a full and complete
discharge of all debts, &e.” A certificate of discharge of
private debts is duly granted, when the court has proceeded
as aunthorized and required by the fourth section ; and a cer-
tificate of discharge from the partnership debts is duly grant-
ed when the court has proceeded as authorized and required
by the fourth and the fourteenth sections, and not otherwise.
The jurisdiction of the district judge, sitting in bankruptey,
was not according to the course of the common law, nor
governed by the general laws regulating the jurisdiction of
the courts of the United States, but was a special, limited,
peculiar jurisdiction, derived wholly from that statute, and
to be exercised in a most summary manner, without any
appeal to the creditor, or any provision for a writ of error.
Kittredge v. Warren, 14 N. H. Rep. 511; Nelson v. Cor-
land, 1. Howard’s U. 8. Rep. 265.

The fact that the bankrupt act allowed no appeal to the
creditor, and no writ of error, suggests a distinct ground of
objection to the doctrine of the other side. The creditor is
without other remedy against an illegal decree, and should
therefore be allowed to avoid it by plea and proof. Banks
v. Johnson, 12 N. H. Rep. 451; Sanborn v. Fellows, 2 Fos-
texr’s Rep. 489; Vose v. Martin, 4 Cush, 31; Smith v. Rice,
11 Mass. Rep. 514.

It is believed that the rule which prevailed under the act
of 1800, and which has generally prevailed both in England
and this country, under statutes providing for the discharge
of bankrupts, insolvents and poor debtors, is, that the certi-
ficate is not conclusive evidence of the sufficiency and reg-
ularity of the proceedings. Tulley v. Sparks, 2 Ld. Ray.
1546 ; Miles v. Williams, 1 P. Williams, 259 ; Alcord v.
Wesson, 14 E. L. & E. 360 ; Pleasants v. Meng & a.,1 Dall.
380; Blyth v. Johns,5 Binn. 247 ; Waller v. Edwards, 6 Litt.
348; Leavittv. Cutler, 1 Mass. Rep. 63 ; Jenkins v. Stanley,
10 Mass. Rep.228; Starr v. Scott, 8 Conn. Rep. 480 ; Banks

i,
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v.Johnson, 12 N. H. Rep.445; Harding v. Butler,8 Shep.191 ;
Gardner v. Nute,2 Cush.333 ; Crockerv. Stone,7 Cush. 341.

The certificate is but prime facie evidence that the court
has conformed to the requirements of the statute. Indeed,
the rule of pleading adopted—that in respect to inferior
courts—implies this. Andwe uhderstand it to be well set-
tled that it may always be shown that an inferior court has
not kept within the prescribed limits. Any excess of juris-
diction is quite as fatal as the original want of it; and to
proceed in a manner that the statute does not authorize is
an excess of jurisdiction. Itis just as competent to prove
that an inferior court has not kept within its jurisdiction, as
to prove that it never had any. The district court, as a
bankrupt court, is an inferior court, and being an inferior
court, any excess of jurisdiction is as fatal as the original
want of it. The plaintiff might, perhaps, well contend that
the ordinary judgment of any district or State court may be
thus avoided. But it is sufficient that the- special, limited,
summary jurisdiction of the district judge, sitting in bank-
ruptey, both by the terms of the statute and upon general
principles, clearly comes within the rule applied to the pro-
ceedings of inferior courts. It comes within it, because it
was special, limited and summary, and there was no appeal,
and can be no writ of error; and because the act gave no
effect to a certificate not duly granted.

‘We submit that a certificate under the fourth section can-
not be conclusive evidence that it was preceded by a legal
and sufficient decree of bankruptey, because until such de-
cree the court could not duly grant a certificate, nor have
any jurisdiction over the subject of granting if. For the
same reasons a certificate under the fourteenth section can-
not be conclusive evidence that it was preceded by such an
order as that section contemplates. That section requires a
decree of bankruptey against all the partners, and provides
for the proof of debts and distribution of assets, and then
declares that in all other respects the proceedings against
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partners shall be conducted in like manner as if they had
been commenced and prosecuted against one person alone.
Hence the requirements of the fourth section, so far as con-
sistent with the fourteenth, must be followed, and hence by
force of the two sections, there was no legal power to dis-
charge either partner from the debts of the firm, unless a de-
cree of bankruptey had been before entered against all. To
argue that Woolson had been declared a bankrupt, and
therefore the court had jurisdiction to determine whether he
should have a discharge, and what it should be, is fallacious.
He had not been declared bankrupt, as a partner. There
" had been no decree under the fourteenth section, which is
the only section that makes any provision for the discharge
of company debts.
‘We submit that the last certificate was not duly granted
but was wholly unauthorized by the act, and the decree of
discharge was a-palpable excess of jurisdiction.

Eastman, J. The questions presénted in this case are
raised upon the pleadings. The action was debt; plea,
bankruptey ; replication that the certificate was insufficient
as not being duly and legally granted ; and demurrer to the
replication.

Upon examining the plea, we find that no cowrt is set
forth as having entertained the case and granted the certifi-
cate ; and the plea is clearly bad on this account. It does
not appear what district court received the petition and
granted the discharge ; and this omission is fatal. 1 Chit-
ty’s Pld. 672; Joy v. Simpson, 2 N. H. Rep.179; Johnson v.
Ball, 15 N. H. Rep. 407.

This defect, however, was probably a mere clerical error
in copying the form ; and the common pleas would no doubt
grant an amendment, upon some terms, that would cure it.

The important question of the case is this; is a certificate
of discharge conclusive as to the intermediate steps taken
prior to the final decree ?
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The replication and the argument of the plaintiffs go
upon the ground that the defendant having been a member
of the firmn of Gardner & Woolson, the court should either
have declared the firm bankrupt, or Woolson a bankrupt, as
a member of the firm, and in his partnership capacity; that
such a decree was essential to be passed; that it was not
50, and that they should be permitted to show it, to defeat
the discharge. In other words, that they should be permit-
ted to impeach the discharge for irregularity or illegality in
the interlocutory proceedings. ’

Now, without stopping to investigate the question as to
the correctness of the interlocutory decrees, or whether it
‘was necessary for the district court to pass such a decree as
that contended for by the plaintiffs, we are of opinion that
the intermediate steps cannot be inquired into in this way.
All that was necessary for the defendant to do in pleading
his bankruptey was to set forth endugh to show that the
district court had jurisdiction of the case, and decreed his
discharge. And this being shown, the intermediate steps
cannot be investigated. Service v. Heermance, 1 Johns. 91;
Buckman v. Cowell, 1 Coms. 505; Rowan v. Halcomb, 16
Ohio Rep. 463; Johnson v. Ball, 15 N. H. Rep. 407; Mec-
Nulty v. France, 1 Sandf. S8up. Court Rep. 128. And, cor-
recting the defendant’s plea, of its clerical ervor, enough was
set forth to show that the court had jurisdiction, and could
grant the decree of discharge. Having jurisdiction, it could
adjudge upon the sufficiency of the interlocutory proceed-
ings, and its decision upon those matters was final.

But we regard this question as having been substantially
settled when this case was before the court on a former oc-
casion. It was then held, (Morrison v. Woolson, 3 Foster’s
Rep. 11,) that as the plea showed the district court to have
had jurisdiction, and to have proceeded on the petition to
decree the discharge, all the intermediate steps would be
presumed to have been regularly taken.

The course of argument pursued by the plaintiffis’ coun-

@
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sel is founded mainly upon decisions made under the Eng-
lish bankrupt act, which differs from ours, and upon decis-
ions of State courts, based upon insolvent acts, which do
not make the discharge and certificate final and conclusive;
and hence the unsoundness of his conclusions.

By the English bankrupt act, where a defendant had ob-
tained a certificate before the suit against him was brought,
he was allowed to plead his bankruptcy generally, conclud-
ing to the country, and to give in evidence the special mat-
ter which entftled him to his discharge; and on the trial he
was bound to prove all the proceedings required by the stat-
utes, the certificate being made prima facie, but not conclu-
sive evidence. Where he obtained his certificate after the
suit was commenced, the provision which permitted him to
plead generally did not apply; and in that case he was
obliged to set out all the steps that warranted his discharge.
The certificate of the chancellor was not in the nature of a
-decree or judgment on the validity and sufficiency of those
proceedings. It did not constitute his discharge, and could
not be pleaded as such. 2 Chitty’s Pld. 426,427 ; 1 Cook’s |
Bankrupt Law, 82, 502, 506 ; Miles v. Williams, 1 P, Wil-
liams, 268, 2569 ; 8. C. 10 Mod. 160, 247. And so with the
decisions upon the insclvent laws of several of the States,
the certificate is not made by the terms of the acts "conclu-
sive evidence of the discharge.

But by the fourth section of the bankrupt act of the Uni-
ted States, the court was empowered to allow and decree to
the bankrupt, who had complied with the law, a discharge
from his debts, and give him a certificate thereof; and it
was provided that such discharge and certificate, when duly
granted, should, in all courts of justice, be deemed a full
discharge of all debts, contracts, and other engagements,
which were provable under the act, and should be and might
be pleaded as a full and complete bar to all suits bronght in '
any court of judicature whatever ; and that the same should
be conclusive evidence, of itself, in favor of such bankrupt,
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unless the same should be impeached for some fraud or art-
ful concealment by him, of his property or rights of proper-
ty, contrary to the provisions of the act, on reasonable no-
tice, specifying, in writing, such fraud or concealment.

The district court was thus entrusted with jurisdiction to
pass the decree for the bankrupt’s discharge. That was the
tribunal appointed by the act to decide and adjudge on the
question of his right to the certificate. 1t was not an infe-
rior tribunal, whose proceedings could be impeached in the
manner contended in the argument, but a court of record,
and upon the question of granting the certificate, a court of
final and conclusive resort. All persons interested were
made parties, on notice prescribed by the law, to the pro-
ceedings in that court, and might there resist the debtor’s
application for his discharge. The decree of that court was
expressly declared by the statute to be a final discharge.
That decree, and not the proceedings on the petition, was to.
be pleaded in bar of the bankrupt’s debts, and the certificate
was made conclusive evidence, not only of the fact that the:
decree was passed, but also of the validity and legal effect-
of the decree, unless impeached for a cause named in the
act, viz, fraud ov artful concealment, by the bankrupt, of his
property or rights of property, and upon notice in writing,
specifying such fraud or concealment.

It was the decree which constituted the discharge, and
was to be pleaded as such. If the defendant should plead
and prove all the matters and things that, under the act,
would be necessary to entitle him to his discharge, it would
be no defence, because the law entrusted to the district
court the jurisdiction to decide and conclude that question.

And this jurisdiction, when it once attaches, must be held
to extend, not only to the general merits of the bankrupt’s
case, but to the sufficiency and regularity of the proceed-
ings ; otherwise the certificate conld not be in the language
of the act, conclusive evidence of the bankrupt’s discharge.
If the decree could be impeached because, before another

VOL. XXIX. 34
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tribunal, and in another cause, the intermediaté proceedings
between the petition and final decree did not appear to be,
in all respects, such as that other tribunal might be inclined
to consider as sufficient, it would be in direct contradiction to
the express words of the act, which declares that the decree
shall not be impeached, except for fraud or concealment,
specified in writing.

The plaintiffs attach much significance to the words
“duly granted.” Butit is evident they cannot have the
force contended for. 1If so, they open to inquiry all the pro-
ceedings in the district cowrt; override the positive provi-
sions of the fourth seetion of the act, and nullify its clearest
language. It is unnecessary to inguire as to what the
phrase was intended to refer, or as to what particular signi-
fication should be given to it, being clear, as we are, that it
cannot, by any legitimate construction of the section, be
held to defeat the plain words of the act, that the certificate
shall be conclusive evidence, of itself, in favor of the bank-
ript, unless impeached for fraud or artful concealment of
property. .

The district court judged upon the sufficiency of the in-
terlocutory proceedings on the defendant’s application, and

“had jurisdiction to conclude those questions, and the decree
of discharge cannot be held void in this court, because those
proceedings might not be such as we should think the pro-
per practice.

The suggestions made upon this question are buft little
more than an abstract of the views expressed by the learned
judge who delivered the opinion of the court when the case
was formerly before us. Those views appear to us to cover
almost the entire ground, and we have adopted them as ex-
pressing clearly and distinctly the opinion of the court at
the present time.

Upon the main question, then, of the case, our opinion is,
as stated, with the defendant ; that the certificate is conclu-
sive; but on account of the errorin the plea, in omitting to
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state any cowrt in which the discharge was obtained, the
demurer must be overruled, with leave to the defendant to
move the court of common pleas to amend his plea. "When
that shall be amended, there should be,

Judgment for the defendant.

MircuerLr § @. v. HoLDERNESS & a.

I¥ a road commissioner is interested in the result of a petition for a highway, he
is incompetént to sit in the case.

The interest to exclude a road commissioner from sitting in a case must be such
as the court can see. It must be a direct interest, and not a remote or sup-
posed advantage or disadvantage.

Where 2 road commissioner resided in a town adjoining that through which the
highway prayed for was to pass, and it was alleged that such town, althongh
not.a parfy to the record, might be liable eventually, under the statute, to con-
tribute towards the construetion of the highway, and that, therefore, the com-
missioner was incompetent to sit upon any question in the case—held, that the
commissioner was not disqualified until the question of the Hability of such
town should properly and legally arise before the board, which was mot
ordinarily the case till after the board had decided to lay out the highway, un-
less such town was a party to the original application for the highway.

‘Where a board of road commissioners had made known their determination to
lay out a highway, and the towns through which it passed then moved that
one of the towns in the vicinity, in which the chairman of the board resided,
should kear a part of the expense of constructing the highway-—/eld, that the
chairman wae incompetent to sit upon that question, but that a substitute
might be appointed to take his place, and that the board, thus organized
might complete the proceedings.

Peririon for a highway in the towns of Holderness and
Bridgewater, in this county, across the Pemigewassett
river.

The petition was referred to the road commissioners, at




