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state obtained,court in which the thewasany discharge
■demurrermust be leave the defendant tooverruled, with to
move the court of common to his Whenamendpleas plea.
that shall he amended, there should be,

theJudgment for defendant.

Mitchell a. v. Holderness & a.&

If a road commissioner is petitioninterested in the result aof a highway,for he
incompetentis to insit the case.

The interest to exclude a road commissioner sittingfrom ain case must be such
as the court can see. must a interest,It be direct sup-and not a remote or
posed advantage disadvantage.or

a roadWhere commissioner resided in a adjoiningtown throughthat which the
highway prayed pass,for was to and allegedit was town,that such although

record,party mightto thenota be liable eventually, statute,under the to con-
the highway, that,tribute towards construction of the therefore,and the com-

incompetent upon any question held,missioner was to sit in the that thecase—
disqualifiedwas not questioncommissioner theuntil liabilityof the of such

properly and legally board,town should arise before the which was not
ordinarily the case till after the board had layto out the highway,decided un-

partya original applicationless such town was to the highway.for the
of roada board commissioners had madeWhere known their determination to

highway, and throughout a the townslay passedwhich it then moved that
vicinity,in theof the towns in whichone the chairman of the board residedj

part expensea of thebear of constructing highway held,should the that the—
incompetent upon question,was to sit that achairman but that substitute

appointed place, board,to takemight organizedbe his and that the thus
complete proceedings.themight

for a in the towns ofPetition Holdernesshighway and
thisin across thecounty,Bridgewater, Pemigewassett

river.
referred to thewas road commissioners, atThe petition
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the of of 1852. Allterm the court commonMay pleas,
a atnotified,were and wasparties appointedduly hearing

23d, theHolderness, 1852;June at time andwhich place
frommet, and therespective was adjournedparties hearing

time the wastime, 1853,to until whenAugust, hearing
closed, and the laid out.forprayedhighway

isThe inits terminusat western Bridgewater,highway,
' andofsituated near the line of the town Plymouth,very

thatto showatevidence was offered the hearing tending
its construc-benefittedbe bywouldPlymouth considerably

ofof board was a residenttion. The chairman the Ply-
be-the first andbecome such aftermouth, hearing,having

was closed.1853,fore when the hearingAugust,
inof thePrior to the hearing, August,commencement

to the chairman’stown Holderness1853, the of objected
in athen residedcase,in the because he Plymouth,sitting

Holderness, and,of as wasin the alleged,town vicinity
road and lia-for,thebenefitted prayedbe bywould greatly

to its construction. But asto contributestatuteble by
tonotified, and was not a thisbeen partynothadPlymouth

theoverruled. Afterwas wasthe hearingobjectionhearing,
made known de-had theirand the commissionersclosed,

ofthe townsroad,the Holderness andto outcision lay
motion,the in tosubmitted following writing,Bridgewater

board, to wit:the
“ and now moveof Holderness BridgewatertownsThe

Grafton,for the of tocommissioners whomroad countythe
W. Mitchell andthe of othersreferred petition Georgewas

towns, and who havein said laid thefor a outhighway
river, within said towns,over thethatsame Pemigewassett

tobe ordered contribute aby youoftown Plymouth pro-
of the andof the expenses erecting bridge highwayportion
of Holderness andSaid towns al-Bridgewateraforesaid.

ofburden saidthe andbuildingthat whole highwaylege
bear,to andthan that saidis townthey oughtgreaterbridge
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andsaid bridgeof benefitted bybewouldPlymouth greatly
highway.”

inresident Plymouth,But wasthe chairmaninasmuch as
tonotice Plymouth,and to act in anyincompetent issuing

abetownor that mightin whichsitting upon hearingany
but theentertained, ques-the notabove motion wasparty,

determi-fortions to courtwere thissaved and transferred
nation.

Quincy Bmrows,and for the towns.
"We the road commissionerscontend that chairman ofthe

served.was not haveinterested shouldin the andpetition,
353, as amend-1846,Stat. ch. of ch.53, ;6 LawsComp. §

of55;ed laws ch. Lawsof ch. Stat.by 1850, 996; Comp.
1850, ch. 958.

The a newconsideration of for highway,every petition
session, 1850,referred to road since Junecommissioners

vicin-in thetownsinvolves the whethernecessarily question
laid,of those be willtheity which maythrough highway

be abenefitted bearconstruction,its and should portionby
of its expense.

in theThe case the of wasfinds that town Plymouth
of the road com-of the The chairmanvicinity highway.

direct-missioners, as a resident of wastherefore, Plymouth,
ofinterested in this andly question, express provisionby

the statute should not have served.
the of Hol-The made townwasobjéction seasonably by

derness.
wereinterested,One theof the board proceedingsbeing

2Conway,v. Foster’swithout Palmer Eep.authority.
144.

Leverelt, for theand petitioners.Sargent
theof board of road1. That the chairmancontend,We

in the ofquestionnot interestedwas layingcommissioners
had asif he wasinterest, any,His onlytheout highway.
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an inhabitant of which be inter-canPlymouth, town only
ested in a can arise aftersubsequent question, which only
the ofquestion out is settled.laying

His interest, if was doubtful notand andany, contingent,
such as would him from theondisqualify questionacting
of out.laying

2. If the chairman had ainterest, evenany contingent,
one,uncertain defendants,that interest was in favor of the

and would lead the atif it himcommissioner, influenced
all, to decide in thatout the asagainst laying highway,
ease could not be in event. IfPlymouth made liable any
there is interest that him,could which weany disqualify

the alonedeny, could takepetitioners the whichexception,
have not-done.they

3. As to the which made,was after the roadapplication
was laid to haveout, the other question settled as to the

thePlymouth, defendantliability of towns lose ifnothing,
the chairman is interested in that because a newquestion,
commissioner be the court, ormay appointed by any justice

tothereof, hear and thatdecide question, at time whenany
the same shall arise. Stat. 55;ch. Ib. ch. 6­Comp. 53, ;§

ch.Laws, 1420, 1347.Pamphlet p.

-Eastman, J. A member of a board of road commission
ers cannot excluded from as suchbe on theacting ground
of interest in the unlessresult, the interest shallalleged ap-

and direct. Unless hepear plain be liable, taxa-may ¿y
to totion, contribute the of the road, or hismaking

is so as tosituated make itproperty clear that his pecu-
are to be affectedinterests theniary decision ofby the

commissioners, he cannot be excluded on the of in-ground
terest.

The fact that a commissioner reside in a townmay ad-
that which the road is to and thejoining through pass, in-

which,habitants of it bemay will ansupposed, acquire indi-
rect or receive an indirectadvantage the outinjury, by laying
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com-aof inducecircumstances,the underroad, somemight,
like supposi-and amissioner case;to decline in theacting

reasontion, strongerin to be a stillhimself,regard might
such sup-for still,him board; anyto from thewithdraw
disqualifynotposed or wouldadvantages disadvantages

sohim from he properon the if thoughtsitting application,
retard-to ordo. If in advancingnot interestedpersonally

ortheto parties,the or relatedtheing ofobjects petition,
roadof theliable in to the makingto contributeany way

onobjectionasfor, sit,he is to so far anyprayed competent
smallof thethe someof interest can be raised. Inground

severalcounties, if the to runroad for was throughprayed
suita-atowns, it tosometimes be difficult organizemight

ble commissioners, supposi-board of road without affecting
honor-But anthe interests of some of the board.titiously

Ifaffect him.able man would let no such considerations
toat all such it beinfluences, go againstwouldswayed by

his interest.supposed
958,8, 1850, PamphletUnder the statute of ch.July

or in the55,Laws Stat. eh. which towns vicinityComp. by
of tothose to are made liablewhich a road isthrough pass
bear a of suchthe of out andpart expense buildinglaying

the thequestion of the ofhighways, expenseapportionment
to after the com­not,such towns does untilariseordinarily,

themissioners have decided that publicthe requiresgood
road to be are inmade. Until the in thetowns vicinity
some made so as haveto the toway parties proceedings,

considered,their the com­the beforequestionliability only
for theis, whether road is demanded publicmissioners the

as ex­of the courtaccommodation. Such was the opinion
thethe in in caseat term Straffordpresent county,pressed

inDurham,a. v. 369,)of Webster Alton and New (ante,&
statute wasthe construction to be thiswhich put upon

considered.somewhat fully
the roadbeforearisessoon as the questionAs properly

contributeshalltowncommissioners, anwhether adjoining
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to the re-of boardthe a member of themaking highway,
actin such town becomes and cansiding interested, legally

no further in the He is both uponincompetent,premises.
thegeneral and statute.ofprinciples express provisionby

timeLaws, ch. 1420. But his thatPamph. toupdoings
are not is im-rendered void or and there nothereby illegal,

in ahis far and inthuspracticability serving appointing
substitute theact,to in the ofconnection with membersother
board, in the the shallquestion whether townuponpassing
or Indeed,not be a ofwith thecharged portion expense.
the act of 30th,June seem to have been1853, would passed
to reach such and it that ifcases;similar forjust provides

road commissioner shall be interested in matterany any
whatever, he shall not beserve, and the filledmayvacancy
at time, of the orany court ofby judge superiorany judge
the court of common in thethe in which mat-pleas county
ter Laws,arises. ch. 1420.Pamphlet

The chairman the board ofof road in thiscommissioners,
case, was not, to thethen, serveincompetent upon petition
for the road. He not a of thewas resident either of towns

which it was to and is disclosed inthrough pass, nothing
the case hethat inwas interestedshowing any way legally
in the of thequestion road. was not alaying Plymouth

to the and the theofparty original questionapplication,
of that not to have at all con-town beenliability appears

sidered the after the commissionerscommissioners. Butby
had to for theroad,decided out the and the counsellay
towns which it moved that thethrough passed, Plymouth,

with,beresidence of the should achairman, charged ofpart
the he became interested in the futureexpense, directly pro-

ofand course to act. then,Untilceedings, incompetent
however, he was competent.

that infact,The evidence was introduced the ofprogress
the to show that bewould con-hearing, Plymouthtending

benefitted the of the road, did not makesiderably by making
him interested. Such evidence with in-bemight propriety
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road,traduced on the theof the ofquestion layingnecessity
as be bene-the extent to the wouldshowing which public
fited isits that characterconstruction and evidence ofby ;
often doesitintroduced for Butupon hearings highways.
not the roadfollow that the towns whichthereby through
is to bewill, statute,in the of thepass, excessivelylanguage

construction,burdened the itsall ofby defraying expenses
and that the towns in the be benefited.willvicinity greatly
Both ex-of these thefacts must exist before a ofportion

can bepense theordered to be the towns indefrayed by
And beare not to in-vicinity. that requirethey subjects
till the thecommissioners have decided tovestigated lay

road.
It to us, also, that there is inherentappears an difficulty

in the of this commissioner invalid.pronouncing doings
“The statute of the in the astownsspeaks vicinity,” being

liable to contribute. To what extent is this to so as togo
exclude a commissioner ? Where theis to termi-vicinage
nate 1 Who are to fix limits ? And is a party, by raising
this question at the before theoutset, the merits of petition
for the road have been toto have it in hisconsidered, power
exclude a commissioner, when the in which he residestown
is not a to the that arerecord ? These are questionsparty
at once the constructionwhen we fromsuggested depart
that we have the and thestatute, fromput upon principle

interest,that it is a direct and not or ad-a remote supposed
shallthat exclude a commissioner from acting.vantage,

of to actAs the chairman this board was incompetent
out and the of the boardthe of thislaying doingshighway,

so far asdefinite,to have been and theyappear complete
of some onesee no to thewent, we appointmentobjection

the counsel for thethe questionto act presented byupon
for the member of the boardtowns, as a substitute residing

decidethe board willAnd thusin organizedPlymouth.
the ofshall a of expensewhether Plymouth defray portion

orthe road not.constructing
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The to to the commonopinion, therefore, be certified
be,will that apleas, be as acommissioner may appointed

substitute for the chairman.

v. Smith.Ballou

justice peace, properthe thejudgment of a ofappealan is taken from theWhen
takingin the re-go through usual formpractice justiceis to with thefor the

cognizance principal and sureties.of the
justice “Appealed. prin-in A.the this form: B.upon docket ofentryAn the

costs,”$20in the sum of for is aE. E. sureties sufficientcipal, D. andC.
full,justice may recognizanceout the inentry, which the drawfromdocket

requested.copya whenand furnish
justice peace,judgmentthe of a of thebeing taken fromWhere, upon appealan

magistrate, re-topresented themselves before theand suretiesprincipalthe
statute, he, pres-and in theirby and with their assentrequiredascognize

recognizing asappeal andentry upon his docket of an of theirence, made an
held, recognizance sufficientlyappealthe and werethatandprincipal sureties —

refusing copya a re-magistrate’s to make out ofuponthat thetaken; and
procureform, might against him to aa mandamus issuein duecognizance

copy.correctandfull

substance,mandamus, forth, infor a settingPetition
1852, a suit was instituted9th of July,the dayonthat

beforeButler,John C. returnablethe bypetitioneragainst
thea of the forSmith,Robert justice peacethe respondent,

1852;of thaton the 28thGrafton, day August,ofcounty
9thtime to time till thefrom daycontinuedwasactionthe

the cause was tried and1852, whenOctober, judgmentof
and theof the plaintiff petitionerin favor againstrendered

suit;costs of from whichanddebt, judg-$22,41for $1,15
and within twoimmediatelythe appealed,ment petitioner

courtof the to thethe rendition nextafter judgment,hours
thereand did then and en-for thepleas county,commonof


