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The opinion, therefore, to be certified to the common
pleas, will be, that a commissioner may be appointed as a
substitute for the chairman.

Barrouv o. Smira.

When an appeal is taken from the judgment of a justice of the peace, the proper
practice is for the justice to go through with the usual form in taking the re-
cognizance of the principal and sureties.

An entry upon the docket of the justice in this form : “ Appealed. A. B. prin-
cipal, C. D. and E. F. sureties in the sum of $20 for costs,” is a sufficient
docket entry, from which the justice may draw out the recognizance in full,
and furnish a copy when requested.

‘Where, upon an appeal being taken from the judgment of 2 justice of the peace,
the principal and sureties presented themselves before the magistrate, to re-
cognize as required by statute, and he, with their assent and in their pres-
ence, made an entry upon his docket of an appeal and of their recognizing as
principal and sureties—rheld, that the appeal and recognizance were sufficiently
taken; and that upon the magistrate’s refusing to make out a copy of a re-
cognizance in due form, a mandamus might issue against him to procure a
full and correct copy.

Prrition for a mandamus, setting forth, in substance,
that on the 9th day of July, 1852, a suit was instituted
against the petitioner by John C. Butler, returnable before
the respondent, Robert Smith, a justice of the peace for the
county of Grafton, on the 28th day of August, 1852 ; that
the action was continued from time to time till the 9th day
of October, 1852, when the cause was tried and judgment
rendered in favor of the plaintiff and against the petitioner
for $1,15 debt, and $22,41 costs of suit; from which judg-
ment the petitioner appealed, immediately and within two
hours after the rendition of the judgment, to the next court
of common pleas for the county, and did then and there en-
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ter into recognizance to the plaintiff, with N. B. Bryant and
Enoch Y. Dudley, two sufficient securities, in the sum of
$20, to pay the costs which might be recovered against the
petitioner. That the justice then and there entered upon
his docket or record the following, relative to the appeal:

“ Appealed.

John Ballou, Principal,
Enoch Y. Dudley, } Sureties in the sum of
N. B. Bryant, } $20 for costs.”

That at the next term of the court of common pleas the
action was duly entered by the petitioner, and is still pend-
ing in that court; that the petitioner called upon the justice
for the proper copies of the case and paid him therefor his
fees for making the same; that it became and was neces-
sary that the recognizance should be written out in full, ac-
cording to the established and legal forms, and it was the
duty of the justice so to furnish it ; that he has not sc done,
but, on the contrary, has refused to make out such a copy,
and instead thereof has furnished only a copy of the brief
entry made upon his docket. That the counsel for the
plaintiff in said action has moved the court of common pleas
to dismiss the appeal, on account of the informality and de-
fect in the copy of the recognizance.

The petitioner prayed that a mandamus might issue to
the respondent, Robert Smith, commanding him to correct
the copy of the recognizance, so that the action might not
be dismissed in the common pleas, and the petitioner might
have a fair frial of the same.

Bryant, for the petitioner.

Tenney, for the respondent.

Eastman, J. It appears from an examination of the affi-
davits accompanying this petition, taken in behalf of the
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respondent as well as the petitioner, that at the time judg-
ment was rendered against the petitioner by the magistrate,
he claimed an appeal therefrom, and offered himself, with
two sufficient sureties, to recognize according to the statute.
That on presenting themselves to enter into recognizance,
the magistrate inquired if it was necessary to go through with
the form of taking the recognizance, and was told that it
was not; that, accordingly, no formal recognizance was
taken, but the magistrate, with the assent of the principal
and sureties, and in their presence, made the entry-in his
docket, as stated in the petition, viz: % Appealed. John
Ballou, principal, Enoch Y. Dudley, N. B. Bryant sureties,
in the sum of $20 for cost” Now, although we regard
this as a loose way of taking a recognizance, and liable to
abuse and misunderstanding, and although the better and
safer practice is for the magistrate to go through with the
usual and well understood form when he takes a recogni-
zance, yet, in this case, we think there was sufficient done
to perfect the appeal.

After an entry made upon the docket of the justice, un-
der the circumstances disclosed here, the sureties would not,
in an action against them, be permitted to say that they had
never entered into the recognizance. The docket of the
magistrate would be conclusive upon them, and the failure
to go through with the form of the recognizance could not
affect their liabity to the appellee.

But the taking of a recognizance in this way might some-
times lead to controversy and litigation between the magis-
trate and the sureties, upon the ground of there having been
false entries made upon the docket. The entry upon the
docket is sufficient, but the form of acknowledging them-
selves bound, &c., should be gone through with.

We have held in the case of a record made in the supe-
rior court, that the clerk may extend the judgment of the
court from the minutes and papers on file, whenever that
becomes necessary, at any time. And from the record so
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made up, the clerk can make and certify a copy which will
be conclusive evidence of the judgment. Willard v. Hor-
vey, 4 Foster’s Rep. 344.

‘When this respondent was requested to furnish the copies,
should have drawn out the recognizance in due form from
the minutes on his docket, and then furnished a copy of
such recognizance to the appellant. Not having so done
and refusing to do it, a mandamus must issue, commanding
him to make up his record, and furnish a copy of the re-
cognizance according to the views here expressed.

Mandamus to issue.

Gace v. Gage.

If any child, or issue of a child, is not named or xeferred to, and is not a lega-
tee or devisee in the will of a person deceased, he will be entitled to the same
portion of the estate as if the deceased died intestate.

The naming of one person, however closely related to another, without more,
will not be deemed a reference to such other.

The naming a grandson, and describing him as such, or 2 devise or Jegacy to him
as such, will not be deemed, without more, a reference to his father or mo-
ther.

A deed vitiated by frand is not void, but voidable only. No one can take advan-
tage of the fraud but the party defrauded, or those who have his estate.

A party to a conveyance is competent to testify that it was obtained by fraud, if
he has no interest.

A party omitted in the will of his father or grandfather, may bring areal action
to recover his portion of the real estate, or a petition for partition.

If such party assign his interest, and the title of the assignee is in dispute, the
court of probate has no power to determine that question upon & petition for
partition.

WRIT OF ENTRY, for a tract of land in Grafton, called the
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