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v.Ballou Smith.

The to to the commonopinion, therefore, be certified
be,will that apleas, be as acommissioner may appointed

substitute for the chairman.

v. Smith.Ballou

justice peace, properthe thejudgment of a ofappealan is taken from theWhen
takingin the re-go through usual formpractice justiceis to with thefor the

cognizance principal and sureties.of the
justice “Appealed. prin-in A.the this form: B.upon docket ofentryAn the

costs,”$20in the sum of for is aE. E. sureties sufficientcipal, D. andC.
full,justice may recognizanceout the inentry, which the drawfromdocket

requested.copya whenand furnish
justice peace,judgmentthe of a of thebeing taken fromWhere, upon appealan

magistrate, re-topresented themselves before theand suretiesprincipalthe
statute, he, pres-and in theirby and with their assentrequiredascognize

recognizing asappeal andentry upon his docket of an of theirence, made an
held, recognizance sufficientlyappealthe and werethatandprincipal sureties —

refusing copya a re-magistrate’s to make out ofuponthat thetaken; and
procureform, might against him to aa mandamus issuein duecognizance

copy.correctandfull

substance,mandamus, forth, infor a settingPetition
1852, a suit was instituted9th of July,the dayonthat

beforeButler,John C. returnablethe bypetitioneragainst
thea of the forSmith,Robert justice peacethe respondent,

1852;of thaton the 28thGrafton, day August,ofcounty
9thtime to time till thefrom daycontinuedwasactionthe

the cause was tried and1852, whenOctober, judgmentof
and theof the plaintiff petitionerin favor againstrendered

suit;costs of from whichanddebt, judg-$22,41for $1,15
and within twoimmediatelythe appealed,ment petitioner

courtof the to thethe rendition nextafter judgment,hours
thereand did then and en-for thepleas county,commonof
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andB.N. Bryantter into withtheto plaintiff,recognizance
ofthe surainsecurities,Enoch Y. two sufficientDudley,

thebe recovered againstto the costs$>20, which mightpay
entered upontherethen andpetitioner. That the justice

thehis todocket or record the relative appeal:following,

“ Appealed.
Ballou,John Principal,

ofthe sumEnoch Sureties inY. Dudley,
N. B. for costs.”Bryant, $20

theThat at the the court of common pleasnext term of
stillaction and is pend-was entered the petitioner,duly by

justicethein that the calledcourt; that uponing petitioner
histhe him thereforfor of the ease andproper copies paid

neces-and wasfor the it became;fees same thatmaking
full, ac-be out inthat the should writtensary recognizance

theand itforms,to wasthe established and legalcording
done,he has not soit;of the thatso to furnishduty justice

amake out such-but, copy,on the has torefusedcontrary,
briefof theaand instead thereof furnished copyhas' only
theforcounselmade his That thedocket.entry upon

of commonpleasin said moved the courtaction hasplaintiff
de-andto dismiss the on account of the informalityappeal,

fect in the of thecopy recognizance.
toissueThe that a mandamuspetitioner mightprayed

to correcthimSmith,the Robertrespondent, commanding
notactionthe so theof the that mightcopy recognizance,

thebe dismissed in the common and petitioner mightpleas,
have a fair trial of the same.

Bryant, for the petitioner.

for theTenney, respondent.

from an of the affi-Eastman, J. It examinationappears
of thethis taken in behalfpetition,davits accompanying
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respondent as well timeas the that at the judg-petitioner,
ment was the therendered against magistrate,bypetitioner
he claimed himself,an withandtherefrom, offeredappeal
two sufficient to the statute.sureties, torecognize according
That on themselves'to enter into recognizance,presenting
the withmagistrate if it toinquired throughwas necessary go
the itform of thattoldthe and wastaking recognizance,
was not; wasthat, formalno recognizanceaccordingly,
taken, but the theassent of principalwith themagistrate,
and sureties, in hisand made thein their entrypresence,

“docket, as Johnstated the viz:in Appealed.petition,
sureties,Ballou, Enoch Y. N. B.principal, Dudley, Bryant

in the sum weNow,of for regardcost.” although$20
this as toa loose liableof andaway recognizance,taking
abuse and better andtheandmisunderstanding, although
safer theis to withfor thepractice throughmagistrate go
usual aand well he takesunderstood form recogni-when
zance, donein there was sufficientcase,this we thinkyet,
to theperfect appeal.

After an made the docket of the un-entry upon justice,
der here, not,the disclosed the sureties wouldcircumstances
in them,an action be to that hadtheyagainst permitted say
never entered into docket of thethe Therecognizance.

would be the failurethem,conclusive andmagistrate upon
to with form could notthe of thego through recognizance
affect their theto appellee.liabity

But the of in this some-a mighttaking recognizance way
totimes lead and thebetweencontroversy litigation magis-

trate and the the of theresureties, beenupon havingground
false entries made the Thedocket. theupon entry upon

sufficient,docket is but the ofform them-acknowledging
bebound, &c.,selves should with.gone through

in the"We have held in the case of a record made supe-
ofcourt,rior that the clerk extend the themay judgment

On file,court from the and whenever thatminutes papers
at time. And from the record sobecomes necessary, any
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willwhichaandmade the clerk can make copycertifyup,
v. Har-Willardbe conclusive evidence of the judgment.

vey, 4 344.Foster’s Rep.
the copies,to furnishWhen requestedthis wasrespondent

fromdue forminshould have out thedrawn recognizance
ofathen furnisheddocket, copythe minutes on andhis

so doneNotto the havingsuch appellant.recognizance
issue,mustit,and to do a mandamus commandingrefusing

the re-him to and furnish a ofrecord,make his copyup
to the views here expressed.cognizance according

Mandamus to issue.

Gage Gage.v.

child, to,child, lega-of a is not named referred and is not aanyIf or issue or
deceased,personin will of a he will be entitledor devisee the to the sametee

ifestate as the deceased died intestate.portion of the
another, more,closelynaming person, however related to withoutThe of one

a reference to such other.be deemedwill not
such,naming describingand himgrandson, legacya as or a devise orThe to him

such, deemed, more, anot be without reference to his fatheras will or mo-
ther.

void, only.is not but voidable can tairebyvitiated fraud No one advan-A deed
defrauded,partybut or those who have his estate.tage the fraud theof

fraud,testify ifconveyance competent byis to that it was obtainedaparty toA
he has no interest.

grandfather, may bringin of his father or areal actionparty omitted the willA
estate, petition partition.aportion the real or forhis ofto recover

interest, assignee dispute,and title the inassign his the of is thepartyIf such
power question upon petitionhas determine that aprobateof no to forcourt

partition.

Grafton,for a tract of land in called theentry,ofWrit


