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whole, weOn thelifted, and, consequently, discharged.
below wasare of of the courtthe that theopinion ruling

thebe renderedcorrect, uponand that shouldjudgment
asverdict sum infor the and for such damagesplaintiffs,

to theshall be auditor,found accordingdue anjustly by
of the case.provisions

plaintiff.theJudgment for

Albany.v. Town ofPitman The

¡Evidence, conclusive, estoppel.tobe must amount anto
againstbrought injuryof A. for an re-plaintiffthe his action the townWhere

provedby highway,a and town that when theallegedceived defect in thedn
1845,out,highway two of selectmen of the defendant townlaid in thewas

commissioners,presentadjoiningand E. were with the andof the town of
E, knowledgethat the laid as within the limits of with the androad was out

towns, byassent of and road was afterwards builtthe selectmen of both the
adjoiningthe had treatedE.j provedthe town and also that of lotsof owners

held,place the notthe as within of that the evidence was conclusivetown E.—
upon plaintiff showing placethe as accident been in thethe of the to have

of E. of A.town instead

Case, toto recover for an haveinjury allegeddamages
in the defendantbeen occasioned a defect a inby highway

town, on the 27th of 1850.September,day
between theoccurred near the town lineThe accident

in the of Carroll.Eaton,of and countytowns Albany
ashow townintroduced evidence toThe plaintiff tending
defend-therods south of the in andline two place question,

of it.rodsevidence to a town line northant’s show two
athat lines wasIt the between theseappeared highway

com-a road1845,section of road laid thesmall out in by
describesthemissioners, in and TheEaton. reportAlbany
the east sideroad thus — “ in a stake onatEaton,beginning
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of the thence northPigwaeket degreesbridge; twenty-six
east, east,;rods thence norththirty-seven sixty-five degrees

fifteep rods;thencerods; east,northtwenty twentydegrees
rods;thence north thenceeast, sixteentwenty-five degrees

north line;toeast, fourteen rodstwenty-two Albanydegrees
thence north fifteen east, rods, &e.”degrees twenty-four

Two of the withselectmen each wereof town present
out,the commissioners at andthe time of the survey laying

and thewhat is takennow called the north line was by
andas the as-line,commissioners thetown with knowledge

sent of the ac-selectmen the wastowns,of both and report
and the road the towns accord-cepted built by respective

linewithout either town to suchingly, any objection by
until after that for sev-1850. It alsoSeptember, appeared
eral to north beenyears 1845, the line hadprior recognized

owners, as line. Butby others,and the townadjoining
since 1850, discovered,the south line has beenSeptember,

isand now claimed asEaton and the theby plaintiffby
true line.

The defendants that the facts above set forthcontended
towns,rendered the linenorth the and uponuponbinding

the thefor all of this And forplaintiff pur-purposes .suit.
of thepose ques-of this court theobtaining opinion upon

tion, the with ancase transferred the commonwas by pleas,
be dis-after casethat, decision,the theagreement might

desir-and the action eitherstand for trial ifcharged party
ed it.

Fletcher, forBums the plaintiff.Sf

theBenton,and for defendants.Eastman

the sec-J. This was founded firstEastman, action upon
tion of Statutes,of the which isRevisedchapter fifty-seven
as follows:

“ In shall tocase person,special damage happen anyany
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obstructions, in-or to or of thehis team reasoncarriage, by
inorof bridgeor want of any highwaysufficiency repair
aninrecover histhe shalltown, injured damageany person

action town.”suchagainst
section, be for injuriesUnder this towns can liableonly

aandlimits; plain-sustained theirwithinhighwaysupon
thetiff, thatleast,to mustrecover, prima atshow, facie,

a road whichwhere the was received wasplace injury upon
the alsomake, keepanddefendant town was toobliged
in of the townand which was within the limitsgood repair,

to besought charged.
intro-To his action this thesustain point,upon plaintiff

a line rods southduced evidence to show town twotending
the linewhere was whichreceived;of the place injury

the road the limits of the defendantwithinwould bring
be-that there linehowever,town. is anotherIt appears,

Eaton,and calledtween this town the town ofadjoining
be-and it be the true lineline, which,the north if dividing

accidenttowns, would the of thetween the make place
limits ofthe Eaton.within

evidence,In to the to thatanswer showplaintiff’s tending
the evi-the was received within limits of Albany,injury

of the defence,dence introduced on thewas part showing
laid the roadthat the road was out commissioners inby

time the and ofout,that at the of two1845; survey laying
ofof each of the Eaton andthe selectmen towns Albany

and is called northwhat now the line waswere present,
as the true line,the commissioners with thetaken knowl-by

the of both towns;assent of selectmen and theandedge
madeand the road the respectivewasreport accepted by

eitherwithout townany objection bytowns accordingly,
receivedthe time of the theuntil after injury plaintiff.by

to 1845 thealso finds that for severalThe case years prior
and oth-ownersline had beennorth by adjoiningrecognized

the line.ers as town
the where theroad,that injuryFrom these facts it appears
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was received, was made the town and weEaton;ofby
also, that isjudge, this more a thebetween twocontroversy

towns than thebetween and the ofplaintiff town Albany.
But, however that be, is,there it,as we view but onemay

question consideration,only for our and that ispresented
this, was the evidence introduced the conclu-defendantsby
sive, as the not to have been receivedshowing injury upon
a road which the town of to inbound keepwasAlbany

? inOr, otherrepair it aswords, was conclusive showing
the of the instead ofplace to have inbeen Eatoninjury

1 for, cited,to the section of the statuteAlbany according
it must theappear that was the limits ofwithinhighway
the town beto isotherwise the town notsought charged,
liable.

In to this bequestion we think there butregard can very
little doubt. The evidence awas for to con-competent jury
sider in thewhere true line thebetween townsdeciding
was. would so,this be were the aEspecially question di-
rect one between the two for it of actstowns, consisted done

the officers of the town in a matter about whichby they
could act. But these doacts not bindlegally conclusively
the towns. show that the selectmen both towns,ofThey

others,and at thebelieved, that the linetime, true was the
north one. But there nowas of line betweentherunning

notowns;the the; line,noperambulation agreement fixing
nor evidence Theof its location shown. evi-any positive

this,dence introduced to that to 1845,amounted ad-prior
theowners, others,and believed and treated northjoining

theline as true andone; in that the selectmen of bothyear
showed line as thetowns that to the road commissioners
one,correct and the road laid outwas andaccordingly;

made the road the two lines.Eaton betweensubsequently
And this evidence is thethe defendants binding uponsay

and contradicted;towns the cannot beandupon plaintiff,
Eaton,it fixes the within and thatthat road the limits of

must fail.the suitconsequently
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ev-Thesustained.cannot beBut think thiswe position
asdefence,a primaidence make very goodmight facie

and con-one,to be the trueshow the north linetotending
the factsButthe the accident in Eaton.ofsequently place

norone,the truemake linestated do not thatconclusively
theif the can satisfy jurythe road in andEaton; plaintiff

is the southtrue linethat, evidence,this thenotwithstanding
mustheone, pre-and the road as a inconsequence Albany,

vail hisin suit.
be-We do conclusivenot the evidence bethink would

the in a be-themselves,tween towns directlycontroversy
be the andless can it betweenthem;tween much plaintiff

town, he isthe when in order to sustain his action obliged
that the wasto show the accidentwhere happenedplace

■the limits of the He in no awithin town. was way party
to or Evidence toconnected the stated.with transaction
be conclusive must be to an and weequivalent estoppel;

that,toare clear this amountthat evidence does notquite
either as the or the town.against plaintiff

The be to the commontherefore, to certifiedopinion,
that the con-is, evidence the town was notofferedpleas by

theclusive upon plaintiff.


