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Chesiey By the contended, inis that one tenantcourt. It common°VS* 4■ ; and iscannot an action another this trueThompson, maintain t0against
extent; is noa rule broadbycertain but the means enough

held,For has ifcase. it thatto embrace the beenpresent
houses aof have river in common be­ownerstwo several

water,one ofthem, and them the the othertween corrupt
200, b.an on the case. Coke Littletonactionshall have

seems, in have case forthat one tenant common mayAnd it
8 145,D. E. Knowles.another. vs.waste against Martyn&

P.110, vs. Hubbard.—Butler’sN­ 34.­—­2—4 Heath .East
170, 179.­Saund. Chitt. 15­5.—15180,Pl. John.47, g.­f. —1

—3 175.­—­2 468.ditto ditto
case, theIn this mill has been destroyed by negligencethe

defendant, have no hesitation in thisof the and we overruling
objection.

ascontended, is ais that the defendant tenant inIt further
and as all inthe tenants commoncommonwith the plaintiffs,

action, must have his severaleachin thecannot join bringing
remedy.

a tothe of strangerburnt by negligenceHad mill beenthe
alldoubt,is that the havetitle, no owners mightthe there

414,1 51.­—­2the action. Chitt. Wilson Wellerinjoined
vs. Baker.a.&

Daniels,vs.a. Mass.Daniels case(7 Rep.In was135)&
tenants in commonseveralby against co-tenants,•maintained

; anddeedsof title we are ofdestructionfor the thatopinion,
be overruled.mustalsoobjectionthis

SHACKFORDANDSAMUELHAYES vs. OTHERS.JAMES
highwaysoatlayingof ia must be totownsof the selectmendoings reducedThe

clerk.writing lodged townwriting, with theand the
wide the road laidstate is out.howin such a case mustof the selectmenreturnThe

close,theandTrespass, breaking entering plaintiff'sfor
November, 1821.the 5thonin Barrington,

andto makein an entry openbarpleadedThe defendants
of Barrington,out the selectmenlaidduly bya highway,

iii hisThe replication,inthe locusthrough plaintiff,quo.
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ofexistence the butthe newtraversedonly highway,not
Shackfcrdcta,&c.viam,extrathe trespassassigned

here, 1823,at term,cause was triedThe whenFebruary
evidence, ofinit that Barrington,appeared the selectmen

1821,in aJuly, the thesurveyed highway, throughground for
in rods wide,locus monuments accord­quo, three and erected

of made a ofOn 28th the returningly. same July, theythe
their in the town clerk.it withdoings writing, and lodged

line,return which intended tobeThis described the was th?
of wide it was tothe not state howbuthighway,centre did

November, 1821,be. On the defendants entered5th the
wide, to the monu­and three rods accordingthe roadopened

ments, theOn 24thwhich selectmen had erected.the
November, made andin the same selectmentheyear, signed
a return,memorandum at the whichfoot of the hadthey

“clerk,with town :the as The abovelodged follows men­
u ide, 24,istioned road laid out 1821.”three rods w Nov.

consent,taken,A verdict was defendants,hv for the sub-
case,to the of the court theject opinion aboveupon

I, Bartlett,and for theHodgdon plaintiff.
Mason,and forWoodman the defendants.

Richardson, C. J. to decidedThe be in thisquestion
is, athere laidhighwayease whether was outduly theby

of the locusinBarrington,selectmen atthrough thequo, time
1791,?defendants' entered The statute of 8,the February

roads,” not,an act for out does inlayingentitled express
terms, the ofthat inrequire .selectmendoings outlaying

should be reduced to or recorded.roads writing, But we
;their mustof that be reducedare toopinion, doings writing

clerk,with the town alodgedand the beforewriting road can
as laid Webe considered out.duly ground this opinionupon

and ofnecessityobviousthe theutility having of thedoings
selectmen, instance, andin this reduced to writing, preserv-

ised, and what believed to have been the constantupon usage
inand this statute all ofunder the state.practice parts

Was, then, return, case,the made the selectmen in thisby
?in 1821, sufficient In our not. ItJuly, it ivas doesopinion

;hownot state to seemswide the road ivas be and this to us
kind,to abe fatal of thisobjection. In cases the property
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Hayes ol isindividuals and oftaken to the use theappropriated pub*
must;a.et ;Shackford lie and it be to the of theimportant owners land to

know, with a how farreasonable theircertainty, isproperly
; 'those,and is not tothus it whoseunimportant'appropriated

it. is to roads in to be able to ascer-easilyrepair,duty keep
tain the of the easement.extent

are, however, of that the amended return ofWe opinion,
But that return cannot24, 1821, was sufficient.November

action, because notto thisas an answeravail the defendants
acts, of complains,which the plaintiffmade until after the

case, mustthen, beclear, in this therewere It isdone.
A newtrial granted.

COE.JOSEPHSIMPSON vs.ANDREW
that the locus inbarinif defendantfregit, pleadtheguare clausumIn trespass,

of theandis soiltheA*, Aand thatof calledis a closepaicelquo ^freehold
and freeholdthe soilisdefendant, inthe locusthat quothe repl\7,plaintiff may

to theand country.concl.uuedefendant,of thethe and not ofplaintiff,

close, inplaintiff’sand theenteringTrespass, breakingfor
bounds :inandmetesbywas describedThe closeDurham.

declaration.the
close,bar, that the mentionedinThe defendant pleaded

and the severalbefore, times,atdeclaration,the longin
close, known thea byóf certainwhen, was name&c. parcel;

Place, atPlace, said the saidWhich Spinnyof the Spinny
close, soil, freehold,andtimes, when, &c. was the ofseveral

Wherefore, &c.said Coe-the
close,thethat mentionedthis inTo the plaintiff replied,

&c.,times, when, wasdeclaration, at the said several thehis
that,of withoutclose, and freehold the the saidsoil, plaintiff,

committed,were was at theclose, the said trespassin which
limes, close,when, soil,&c. the and freehold of theseveral

defendant, and concluded to the country.
to and assignedThe defendant demurred the replication,

cause, 1st, denied,That it nor confessed andneitherfor
2d,inavoided the the That the traversefacts alleged plea.

badly allegedas it matter nottaken,was containedinasmuch
in the and the of justifica-narrowed grounddefendant’s plea,


